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ABSTRACT

Rasyid, Muhammad, 2024. Legal Politics Of Measured Fishing In.Government Regulation
Number 11 .Of 2023 Concerning Measured Fishing. Thesis. Constitutional Law
(Siyasah) Study Program, Faculty of Sharia, Maulana Malik Ibrahim State Islamic
University Malang.

Supervisor: Sheila Kusuma Wardani Amnesti, M.H.

Keywords: Adz-Dzararu Yuzalu Perspective, Justice, Legal Politics, Measured
Fishing.

Measured fishing is a new fisheries management model implemented in
Indonesia. It aims to preserve fisheries resources and optimize socio-economic
benefits for fishermen and other business actors. A fishing policy that is based on
output control by utilizing the potential of existing fish resources, which was
previously carried out through input control. It is clearly written in Government
Regulation Number 11 of 2023 concerning Measured Fishing, which will have an
impact on fishing actors as well as on the environment or marine resources. The
type of research used is normative research, using a research approach in the form
of a statutory approach to Government Regulation Number 11 of 2023 concerning
Measured Fishing and a conceptual approach using John Rawls' Justice Principles
and Adz-Dzararu Yuzalu Rules. The data sources of this research include: laws
and regulations as primary legal sources, and books and other scientific literature
as secondary sources. The use of library methods in collecting legal materials.
And in the processing of legal materials, based on data examination,
classification, verification, analysis and conclusions. Measured fishing in the legal
product of Government Regulation Number 11 of 2023 concerning Measured
Fishing shows the character of legal products that have a conservative nature. The
concept of environmental protection initiated is in accordance with the rule of
adz-dzararu yuzalu, it just does not fulfill the principle of gradual enactment.
Rawls' fairness justice shows that fishermen as subjects and objects of law have
lost the rights and opportunities they should have received. The measured fishing
policy still leaves a lot of homework, there are articles that have multiple
interpretations, lack of readiness in the field, and there are still unsynchronized
with other laws and regulations.
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ABSTRAK

Rasyid, Muhammad, 2024. Politik Hukum Penangkapan Ilkan Terukur Dalam Peraturan
Pemerintah Nomor 11 Tahun 2023 Tentang Penangkapan lkan Terukur. Skripsi.
Program Studi Hukum Tata Negara (Siyasah), Fakultas Syariah, Universitas Islam
Negeri Maulana Malik Ibrahim Malang.

Pembimbing: Sheila Kusuma Wardani Amnesti, M.H.

Kata Kunci: Keadilan, Penangkapan Ikan Terukur, Politik Hukum,
Perspektif Adz-Dzararu Yuzalu.

Penangkapan ikan terukur merupakan model pengelolaan perikanan baru
yang diterapkan di Indonesia. Tujuannya untuk menjaga kelestarian sumber daya
perikanan dan mengoptimalkan manfaat sosial ekonomi bagi nelayan serta pelaku
usaha lainnya. Sebuah kebijakan tangkap ikan yang dilakukan berbasis output
control dengan memanfaatkan potensi sumber daya ikan yang ada, yang
sebelumnya dilakukan melalui input control. Secara jelas tertulis pada Peraturan
Pemerintah Nomor 11 Tahun 2023 Tentang Penangkapan lkan Terukur, yang
akan berdampak pada pelaku tangkap ikan juga terhadap lingkungan atau sumber
daya lautnya. Jenis penelitian yang digunakan adalah penelitian normatif, dengan
menggunakan pendekatan penelitian berupa pendekatan perundang-undangan
pada Peraturan Pemerintah Nomor 11 Tahun 2023 Tentang Penangkapan Ikan
Terukur dan pendekatan konseptual menggunakan Asas Keadilan John Rawls dan
Kaidah Adz-Dzararu Yuzalu. Adapun sumber data penelitian ini meliputi:
peraturan perundang-undangan sebagai sumber hukum primernya, dan buku serta
literatur ilmiah lainnya sebagai sumber sekundernya. Penggunaan metode
kepustakaan dalam pengumpulan bahan hukumnya. Dan dalam pengolahan bahan
hukumnya, didasarkan pada pemeriksaan data, klasifikasi, verifikasi, analisis dan
kesimpulan. Penangkapan ikan terukur dalam produk hukum Peraturan
Pemerintah Nomor 11 Tahun 2023 Tentang Penangkapan Ikan Terukur
menunjukkan karakter produk hukum yang memiliki sifat konservatif. Konsep
perlindungan lingkungan yang digagas sudah sesuai dengan kaidah adz-dzararu
yuzalu, hanya saja tidak memenuhi asas berangsur-angsur dalam
pengundangannya. Keadilan fairness milik Rawls menunjukkan bahwa nelayan
sebagai subjek dan objek hukum telah kehilangan hak dan kesempatan yang
seharusnya diterima.  Kebijakan penangkapan ikan terukur masih masih
menyisakan banyak pekerjaan rumah, adanya pasal yang multitafsir, kurangnya
kesiapan di lapangan, dan masih terdapat ketidaksinkronan terhadap peraturan
perundang-undangan yang lain.
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CHAPTER1

INTRODUCTION

A. Background

Indonesia is the largest archipelago in the world, as data presented by
the Indonesian Geospatial Information Agency proves, that Indonesia has
17,508 islands. Of these islands, Indonesia's land area is 1,904 million km® ,
and the water area is 3,257 million km? , if the total area of Indonesia is
around 5,180 million km? .! So it can be concluded that in Indonesia, marine
resources are one of the important assets that have a vital role in supporting
the life and economy of the country. With the potential of these natural
resources, it is the fishermen who are most likely to take a role, either as
producers, consumers, or even distributors. The welfare of fishermen will be
directly proportional to the preservation of the marine environment, which
will certainly be one of the indicators of the country's welfare.

Today, Indonesia's marine resources are increasingly threatened. This
is because fisheries management is not maximized and optimized, thus
affecting the subjects and objects contained in the circle of marine resources.
So a policy is needed that regulates the management of these fish, which will
accommodate the interests of producers, consumers and distributors of marine
resources. Policies in the form of restrictions for producers are intended to

prevent them from exploiting marine resources. Thus consumers will be

! Fajri Tsaniati Hasanah, "Characteristics of Land and Water Areas in Indonesia", Journal of
Geography No. 13 (2020): 32.



guaranteed to participate in enjoying the results of Indonesia's marine
resources. As well as rules for distributors as the party responsible for the
delivery of marine resource commodities, as an effort to avoid hoarding.

One of the fisheries management policies in the form of implementing
regulations, namely Government Regulation Number 11 of 2023 concerning
Measured Fishing2 , this regulation is intended to protect the marine resource
ecosystem in Indonesia. Considering that marine resources are increasingly
threatened by exploitation and the abandonment of traditional values, with the
preservation of marine resources through fisheries management, all elements
of society can enjoy these marine resources to the fullest. Government
Regulation No. 11 of 2023 concerning Measured Fishing3 , can be understood
as regulating restrictions on the rights of legal subjects involved in fisheries
management. This regulation also limits certain professions, namely
fishermen.

The measured fishing policy is designed to manage marine and
fisheries resources in Indonesia by setting fishing quota limits as a form of
control. This policy is a new fisheries management model implemented in
Indonesia and aims to conserve fisheries resources while still seeking optimal
socio-economic benefits for fishing communities and businesses.

Measured fishing is a government policy in an effort to manage
fisheries in Indonesia's fish catch areas, quoting the explanation delivered at

the stage II technical guidance event for verifier officers and data processors

2 Supplement to the State Gazette of the Republic of Indonesia Number 6853.
¥ Supplement to the State Gazette of the Republic of Indonesia Number 6853.



at fishing ports on the technical implementation of the withdrawal of Non-Tax
State Revenue (PNBP) post-production/contract system in the context of
readiness for the implementation of measured fishing, Muhammad Zaini
Hanafi as Director General of Capture Fisheries said that "through measured
fishing, fishing activities will be carried out based on output control by
utilizing the potential of existing fish resources, previously fishing was
implemented through input control, where the weakness is that we have not
been able to optimally control the fish resources being utilized,"* Surabaya,
Tuesday (5/17/2022). But in fact, after almost a year since the enactment of
Government Regulation Number 11 of 2023 concerning Measured Fishing® ,
it turns out that this policy has been postponed until 2025. This is in
accordance with the statement of the Acting Director General of Capture
Fisheries of the Ministry of Maritime Affairs and Fisheries Agus Suherman,
that according to KKP Circular Letter Number B.1954/MEN-KP/X1/2023
Regarding Policy Relaxation during the Transition Period for the
Implementation of Measured Fishing dated November 29, 2023, the circular
states the postponement of the implementation of fishing quotas and quota

certificates, from originally starting in 2024 to 2025. The reason for this delay

* Liputan6.com <<Implement Measured Fishing, KKP 'Upgrades’ Fishing Port HR>>
Liputan6.com, January 5, 2024, https://www.liputan6.com/regional/read/4965149/terapkan-
penangkapan-ikan-terukur-kkp-upgrade-sdm-pelabuhan-perikanan?page=2.

> Supplement to the State Gazette of the Republic of Indonesia Number 6853.



is due to the need for socialization among the parties, so that when this policy
is implemented, it can run optimally.6

Article 33 Paragraph (3) of the 1945 Constitution’ clearly states that
the land and water and the natural resources contained therein shall be under
the control of the state, and shall be used for the greatest prosperity of the
people. The presence of Government Regulation Number 11 of 2023
concerning Measured Fishing8 , 1s one of the instruments of the state in
carrying out the mandate of Article 33 Paragraph (3) of the 1945
Constitution’ . The main point is that neglect lies in the basic law. ™
Therefore, the first argument is that any public policy or legal product must
be related to the Basic Law. Government policies are actualized into
administrative and political policies in the form of government regulations
abbreviated as PP."* However, it does not rule out the possibility that there are
still imperfections in this regulation, in this case, PP Number 11 of 2023
concerning Measured Fishing12 . So it needs to be studied in detail and
carefully, so that the implemented legal products really create legal certainty

for related objects and legal subjects.

® BM Lukita Grahadyarini <<Quota-Based Measured Fishing Delayed>> Kompas.id, January 07,
2024, https://www.kompas.id/baca/ekonomi/2023/12/05/penangkapan-ikan-terukur-berbasis-
kuota-ditunda

’ Supplement to the State Gazette of the Republic of Indonesia Number 73.

® Supplement to the State Gazette of the Republic of Indonesia Number 6853.

% Supplement to the State Gazette of the Republic of Indonesia Number 73.

19 pr. Riant Nugroho, Public Policy in Developing Countries (Yogyakarta: Pustaka Pelajar, 2015),
106.

Y prof. Dr. H. Faried Ali, SH, MS, Government Policy Studies (Bandung: PT Refika Aditama,
2012), 34.

12 Supplement to the State Gazette of the Republic of Indonesia Number 6853.



Studying state legal products means looking at these policies through
a certain side, to find out more about certain legal products, we need to use a
certain approach. In this case, it is the study of legal politics. Government
Regulation Number 11 of 2023 concerning Measured Fishing13 , 1s a
derivative legal product of several laws, including: Law Number 31 of 2004
on Fisheries'* and Law of the Republic of Indonesia Number 6 of 2023 on the
Stipulation of Government Regulation in Lieu of Law Number 2 of 2022 on
Job Creation into Law™ . This government regulation is stipulated by the
president without approval from the DPR, however, the government
regulation in substance must not violate its formal source, namely the law.*°
Political law tries to examine more deeply related to principles, concepts,
basic policies and statements of the will of the authorities in the process of
law formation.'” This is in line with what was conveyed by Prof. Dr. Moh.
Mahfud MD, that legal politics is a legal policy, which is to be or has been
implemented by the Indonesian Government nationally. In other words, legal
politics is a series of processes, starting from the making and implementation
of laws that are able to show the nature and direction in which the law will be
built and enforced.™ In contrast to Satjipto Rahardjo, what is meant by legal
politics is an activity to determine a choice regarding the objectives and

means to be used to achieve legal objectives in society.

13 Supplement to the State Gazette of the Republic of Indonesia Number 6853.
4 Supplement to the State Gazette of the Republic of Indonesia Number 4433.
15 Supplement to the State Gazette of the Republic of Indonesia Number 6841
16 pr. paisol Burlian, S.Ag., M.Hum Indonesian Constitutional Law (Malang: Setara Press, 2019),

58.

7 Bambang Santoso, Politics of Law (Tangerang: Unpam Press, 2021), 28.
'8 prof. Dr. Moh Mahfud MD, Political Law in Indonesia (Jakarta: LP3ES Library, 1998), 9.



Legal politics is one of the factors that cause the dynamics of society,
this is none other than because legal politics is directed towards the ius
constituendum, the law that should apply.19 There is a principle used in
implementing legal politics, the principle is a double movement, namely in
addition to legal politics as a framework for formulating policies in the field
of law (legal policy) by authorized state institutions, legal politics is also used
to criticize legal products that have been promulgated based on the legal
policy.20 So through the study of legal politics that has been conveyed by
several figures above, it will be easy to study a legal product (measured
fishing) from the political aspects of law formation, the politics of
determining the law and the politics of implementing and enforcing the law,
as well as criticizing the /egal policy that has been promulgated.

Looking at the dynamics of the fisheries management policy, in this
case, measured fishing, which was initially ratified in March 2023 and
postponed until 2025. So it needs to be studied using the concept of legal
politics, from here we can know the aspects of law formation from the
beginning of the plan, legalized until finally postponed. As well as being able
to know more about the politics of determining the law, implementing and
enforcing it in the field. A regulation certainly has elements, achievements
and desires to be achieved. One indicator that can be a benchmark for the

achievement of rules is justice and usefulness.

19 satjipto Rahardjo, The Science of Law (Bandung: Alumni, 1986), 33.
2 |mam Syaukani, A. Ahsin Thohari, Basics of Legal Politics (Jakarta: Rajawali Pers, 2013), 51.



Justice as a benchmark has several perspectives or approaches, which
need to adjust to the conditions in which the regulation is enforced. Some
approaches that can lead to an understanding of justice are utilitarian,
libertarian, and liberalism-egalitarian approaches.zl Of the three approaches,
it is the utilitarian approach that underlies the regulation on measured fishing,
as evidenced by the background of the formation of this regulation, which is
to preserve marine resources and the welfare of fishermen. This is in line with
what was initiated by Jeremy Bentham in his book A4 Fragment on
Government. Fair is that which brings welfare and benefits to more and more
people, so injustice is formulated as a condition where there is no welfare for
more and more people.22 So John Rawls wants to work on a concept of justice
that is considered capable of presenting a reasonable and systematic
alternative approach. By looking at the socio-economic political and cultural
conditions of Indonesian society, it is considered in accordance with the
principles of justice initiated by John Rawls.

John Rawls' justice offers the concept of fairness. In John Rawls'
Justice as Fairness theory, justice is the path to a society that not only
guarantees the freedom of each member in pursuing their life goals, but also
seeks equality among its members; a society supported by policies that can
reduce social and economic inequality.23 The measured fishing policy will be
easily analyzed in relation to its legal politics using John Rawls' principle of

justice, because from this regulation the fishermen's profession is the goal of

2! Andi Tarigan, Foundations of Justice Rawls (Jakarta: PT Gramedia Pustaka Utama, 2018), 7.
22 Tarigan, Rawls' Foundations of Justice, 7.
% Tarigan, Rawls' Foundations of Justice, 10.



the achievement of the legal product. Justice in the implementation of
measured fishing will be able to be known in which direction it will be
achieved, this will appear when we know the reasons for forming,
implementing and delaying it at this time.

The concept of adz-dzararu yuzalu is a rule that provides limits and
human freedom in matters of ownership or utilization, none other than so as
not to cause harm to others.?* By using the concept or rule of ad-dzararau
yvuzalu, this will be able to test the correlation between the rules that have an
impact with the formal legal source. In the sense of harm or loss from the
enactment of the government regulation, whether the enactment of this
regulation eliminates the harm from the rule above. Because basically
Government Regulation Number 11 of 2023 concerning Measured F ishing25
is a derivative of the Fisheries Law®® . The goal of protecting the ecosystem
aimed at by the law can be achieved by a PP that limits the catch of
fishermen, or restrictions on fishermen actually create losses on the other
side. And the postponement of the implementation of this regulation, whether
it is motivated by the political process or indeed the delay is to avoid harm,
and for the sake of achieving benefits. By using John Rawls' justice
perspective and adz-dzararau yuzalu, the study of the political law of metered
fishing for fishermen will be sharper, and able to find the basis, basis,
principle of the formation and implementation of the regulation

comprehensively.

24 prof. Dr. Nashr Farid Muhammad Washil, Qawa'id Fighiyyah (Jakarta: Amzah, 2019), 17.
2> Supplement to the State Gazette of the Republic of Indonesia Number 6853.
% Supplement to the State Gazette of the Republic of Indonesia Number 4433.



The need to study government regulations as legal products, and the
political process in them. So as an initial step of research, researchers are
interested in raising the title Legal Politics Of Measured Fishing In

Government Regulation Number 11 Of 2023 Concerning Measured Fishing27

B. Problem Limitation

The breadth of the discussion of legal politics in this case is related to
the Measured Fishing policy. So a problem limitation is needed, in order to
narrow the discussion, which can then be narrowed down to draw
conclusions. Limiting the research problem aims to determine the focus of the
research discussion. With this, researchers limit their research using John

Rawls' Justice Principles and the Adz-Dzararu Yuzalu Rule.

C. Problem Formulation

A brief description of the background above, the researcher hereby
composes the problem formulation as follows:

1. How is the legal politics of metered fishing in Government Regulation
Number 11 of 2023 on Metered Fishing? based on John Rawls' Principles
of Justice?

2. What is Adz-Dzararu Yuzalu's perspective on Government Regulation

Number 11 of 2023 concerning Measured Fishing 929

%7 Supplement to the State Gazette of the Republic of Indonesia Number 6853.
%8 Supplement to the State Gazette of the Republic of Indonesia Number 6853.
2 Supplement to the State Gazette of the Republic of Indonesia Number 6853.
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D. Research Objectives

Given the formulation of the problem above, the researcher formulates
several objectives to be achieved, including:

1. To analyze and describe the legal politics of the rules of measured fishing
in Government Regulation Number 11 of 2023 concerning Measured
Fishing30 based on John Rawls' Principles of Justice

2. To analyze and describe Adz-Dzararu Yuzalu's perspective on Government

Regulation Number 11 of 2023 concerning Measured Fishing. ™

E. Research Benefits

In the existence of this research, researchers hope to provide useful

value, both theoretically and practically.

1. Theoretical Benefits

Theoretically, this research, hopefully, can provide benefits for the
development of state administration science, especially in the field of legal
politics, and can be used for further research, as well as a reference to the
relevance of the theory used with the development of existing legal

products.

2. Practical Benefits

a. For the Government
With this research, which examines government policies, the

researcher hopes that this research can be additional material for

%0 Supplement to the State Gazette of the Republic of Indonesia Number 6853.
31 Supplement to the State Gazette of the Republic of Indonesia Number 6853.
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government evaluation in formulating policies, considering that the
government is a policy maker.
b. For Academics
Researchers hope that this research can add insight and knowledge
related to legal politics, so that they can participate in overseeing the
legal policy that is being carried out by the government.
c. For the Community
With this research, researchers hope to provide information related
to the legal politics of measured fishing rules, so that people know in

which direction the rules are enforced, and must be followed.

F. Research Methods
1. Type of Research

This type of research is normative juridical. Soerjono Soekanto and
Sri Mamudji define normative legal research as library legal research. ¥
Normative legal research is scientific research that aims to find the truth,

based on the logic of legal science from its normative side.®

2. Research Approach

In this research, the researcher uses a statutory approach (statute
approach), which is an approach carried out by examining all laws and
regulations that have relevance to the legal issues being handled or studied.

By using a statutory approach, researchers will find out the consistency or

%2 prof. Dr. Soerjono Soekanto, S.H., M.A and Sri Mamudji, S.h., M.A Normative Legal Research
(Jakarta: PT Raja Grafindo, 2006), 23

%% Dr. Johnny Ibrahim, S.H., M.Hum. Theory and Methodology of Normative Legal Research
(Malang: Bayu Media Publishing, 2006), 57.
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conformity between the laws and regulations to be studied, and will find the
ratio legis and ontological basis for the birth of the laws and regulations, so
as to understand the philosophical basis behind the laws and regulations.
Until it can draw conclusions about whether or not there is a philosophical
clash between the legislation under study and the issue at hand.®* .
Researchers also use a conceptual approach, this is done when researchers
do not depart from existing legal rules. The conceptual approach adheres to

the views and doctrines that develop in legal science. »

3. Types and Sources of Legal Materials

a. Primary Legal Materials

Primary legal materials are legal materials that are authoritative,
which means legal materials that have authority. Primary legal materials
consist of legislation, official records or minutes in the making of
legislation and judicial decisions. Indonesia is a civil law adherent, so
judicial decisions or jurisprudence are not primary legal materials.
Primary legal material in Indonesia is in the form of legislation, because
it is authoritative, the highest authority is the 1945 Constitution, this is
explained in Law Number 12 of 2011 concerning the Formation of
Legislation. Primary legal materials used in this research are
1) Article 27 Paragraph (2) UUD NRI 1945%

2) Avrticle 33 Paragraph (3) UUD NRI 1945%

34 Prof. Dr. Peter Mahmud Marzuki, S.H., M.H. LL.M., Legal Research, (Jakarta: Kencana, 2010),
134.

% Marzuki. Legal Research, 177.

% Supplement to the State Gazette of the Republic of Indonesia Number 73.
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3) Law of the Republic of Indonesia Number 31 of 2004 concerning
Fisheries®®

4) Law of the Republic of Indonesia Number 45 of 2009 Concerning the
Amendment of Law Number 31 of 2004 Concerning Fisheries®

5) Law of the Republic of Indonesia Number 6 of 2023 Concerning the
Stipulation of Government Regulation in Lieu of Law Number 2 of
2022 on Job Creation into Law

6) Government Regulation Number 11 of 2023 Concerning Measured
Fishing*

7) Regulation of the Minister of Marine Affairs and Fisheries of the
Republic of Indonesia Number 28 of 2023 Concerning the
Implementation of Government Regulation Number 11 of 2023
Concerning Measured Fishing*

8) KKP Circular Letter Number B.1954/MEN-KP/X1/2023 Regarding
Policy Relaxation during the Transition Period for the Implementation
of Measured Fishing

b. Secondary Legal Materials
Legal materials include publications about the law, which provide
an explanation of the primary legal materials above. Secondary legal

materials are legal materials supporting primary legal materials.

%7 Supplement to the State Gazette of the Republic of Indonesia Number 73.

%8 Supplement to the State Gazette of the Republic of Indonesia Number 4433.
% Supplement to the State Gazette of the Republic of Indonesia Number 5073.
“ Supplement to the State Gazette of the Republic of Indonesia Number 6841.
*! Supplement to the State Gazette of the Republic of Indonesia Number 6853.
*2 State Gazette of the Republic of Indonesia Year 2023 Number 698.
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Researchers take secondary legal materials including scientific journals,
scientific literature, dictionaries, mass media and the internet. Secondary
legal materials used by researchers support the primary legal materials

above.

4. Legal Material Collection Method

The collection of legal materials in this research is through /library
research (bibliography research). Literature study is included in the
assessment of written information related to legal materials, which are
compiled from various sources and publications in a comprehensive manner
needed in normative research.”® This research collects legal materials that

are in accordance with the research topic and literature data.

5. Legal Material Processing Method

The data that has been obtained will then be processed in stages.
Data processing aims to organize the data obtained so that it is easier to
analyze. The data processing methods used by researchers are:
a. Data check
What we often hear as editing is the process of checking for
potential errors in filling in information by revising the notes, files, and
information that have been collected by the researcher. The main purpose
of editing activities is to overcome and eliminate errors that may occur,

so that the data collected by researchers becomes easier to classify.

3 Muhaimin, Legal Research Methods (Mataram: Mataram University Press, 2020), 65.
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Researchers will edit the data that has been collected. Editing is done by
filtering and ignoring irrelevant information.
. Classification

Classification or classifying is the act of grouping data according to
the formulation of the problem, with the aim of enabling a more
systematic analysis. After the data has undergone an editing process, the
next step is to map or organize the data in certain categories to facilitate
discussion.
. Verification

Data verification is a step to ensure the validity of the data by
checking certain patterns. This process involves reviewing the data that
has been obtained, anf ensuring that the legal materials collected and
classified are in accordance with the research theme. The aim is to
facilitate researchers in analyzing data and ensuring validity and
conformity to the expectations of researchers. Data verification is carried
out carefully to ensure that all information collected is truly valid, so that
the research results are reliable.
. Analysis

The researcher will evaluate the raw data that has gone through
several stages of processing. Data that is considered eligible for analysis
will be investigated further with the aim of concluding findings.
Researchers will analyze the verified data in accordance with the topic of

political law research.
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e. Conclusion Generation
After going through all these stages and the data is organized
systematically, the next step is to conclude the results of data analysis
that can support decision-making or a deeper understanding of the issues

or problems being studied.

6. Legal Material Analysis Method

The method of analyzing legal materials applied is descriptive-
analytical. This method focuses on the normative side of legal science, which
emphasizes legal analysis through deductive and inductive inference
processes. The study is carried out using formal and argumentative thinking
to gain a deep understanding of the relevant legal aspects. The findings of the
object are expressed in sentences, which are processed through a thinking
process (logic) that is critical, analytic/synthetic and complete. Researchers
will analyze and provide explanations related to the Legal Politics of
Measured Fishing in Government Regulation Number 11 of 2023 concerning

Measured Fishing.44

G. Previous Research

1. A journal article entitled "QUOTA-BASED MEASURED FISHING FOR
SUSTAINABILITY OF FISHING RESOURCES IN INDONESIA"
Journal of Applied Marine and Fisheries, Special Edition 2023 by Sakti
Wahyu Trenggono. Based on the article, researchers conducted research on

quota-based measured fishing policies, with the results of this policy being

* Supplement to the State Gazette of the Republic of Indonesia Number 6853.
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able to minimize manipulation of vessel size, maximize state revenue
through PNBP, and improve the welfare of Indonesian fishermen, as well
as balance economic activities across regions, so that the sustainability of
fisheries resources and marine health can be achieved.

. A journal article entitled "LEGAL POLITICS OF SETTING FISHING
MANAGEMENT AREAS AND MEASURED FISHING IN
SUSTAINABLE FISHING RESOURCE DEVELOPMENT" Journal of
Bina Hukum Lingkungan, Volume 6, Number 3, June 2022 by Yulita Dwi
Pratiwi et al. Based on the article, researchers conducted research on the
legal politics of determining fisheries management areas and measured
fishing, with the result that the draft government regulation on measured
fishing from the perspective of fisheries resource development objectives
is in accordance with the principles of sustainability and economic
democracy in accordance with Article 33 Paragraph (4) of the 1945
Constitution.

Journal article entitled "LEGAL POLITICS OF TRADITIONAL FISHER
PROTECTION AGAINST ILLEGAL FISHING" Prima Journal of Legal
Sciences Volume 5 Number 1, April 2022 by Andi Putra Sitorus and
Dearma Sinaga. Based on the article, the government has made legal
policies/policies to protect traditional fishermen in the form of legislation
products at the level of laws and regulations below. In addition, there are
also some direct policies carried out in the field related to efforts to protect

traditional fishermen related to illegal fishing.
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4. Thesis entitled "ILLEGAL FISHING PRACTICES BETWEEN SHORE

FISHERS REVIEWED FROM SIYASAH DUSTURIYYAH (Case Study in
Tanjung Tiram District, Batu Bara Regency)" State Islamic University of
North Sumatra in 2021 by Almaa'di. Based on this thesis, the practice of
illegal fishing from illegal fishing is carried out using fishing gear in the
form of helical trawls, the cause of this problem is a lack of supervision,
and there are law enforcers or officials who do omission, so it has an
impact on fish extinction, damage to coral reefs and disruption of the
underwater ecosystem.

Thesis entitled "LEGAL PROTECTION OF TRADITIONAL FISHERS
AGAINST RECLAMATION OF THE SEASIDE AREA OF
TANJUNGPINANG CITY" Atma Jaya Yogyakarta University 2020 by
Nicolas Novianto. Based on this thesis, the legal protection that should be
received and felt by traditional fishermen of the Tanjungpinang City
waterfront has not been implemented optimally by the institution
authorized to provide it, this is evidenced by the loss of fishermen's fishing

space caused by reclamation in the Tanjungpinang City waterfront area.

Table 1

Table of Previous Research

Name, Title, Problem Results Difference Novelty Element
Year Formulation

Sakti Wahyu How to deliver The This research There are
Trenggono, the concept of availability of | discusses a similarities in this
Quota-based quota-based fish stocks and | measured research, which
Measured measured fishing | the fishing policy examines the
Fishing for to improve maintenance of | that is integrated | measured fishing
Sustainability of | fishermen's marine health | with the socio- policy. However,
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Fisheries
Resources in
Indonesia,
Journal of
Applied Marine
and Fisheries,
Special Edition
2023.

economy and
protect the
environment.

mean that
fishermen will
be able to
improve their
economy, and
the
preservation of
marine
resources is

economy.

there is a novelty
in the research
that researchers
will do, which is
to study the legal
politics of the
measured fishing

policy.

also

maintained

through this

measured

fishing policy.
Yulita Dwi How is the Draft This research This research will
Pratiwi et al, government's government explains the discuss the legal
Legal Politics of | legal policy in regulations protection policy | politics of the
Traditional protecting governing of illegal fishing | measured fishing
Fishermen traditional metered for traditional rules, which also
Protection fishermen against | fishing cannot | fishermen provide legal
Against Illegal | illegal fishing be issued (until | against foreign | protection for
Fishing. Prima | activities carried | improvements | fishermen. fishermen using
Journal of Legal | out by foreign to the Job John Rawls'
Science Vol. 5 | fishermen? Creation Law perspective of
No. 1 April are finalized), justice.
2022 Constitutional

Court Decision

91/PUU/2020

does not

provide legal

certainty so

that it has

implications

for things that

contradict the

measured

fishing policy,

controlling

fishing is

increasingly

difficult.
Andi Putra 1. What are the The laws and | This study This research
Sitorus and implications of | regulations examines the takes a more

Dearma Sinaga,
Legal Politics of
Traditional

the
Constitutional
Court's

that have been
produced are
still considered

legal politics of
traditional
fishermen

complex look at
the rules of
metered fishing,
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Fishermen
Protection
Against lllegal
Fishing, Prima
Journal of Legal
Science Volume

decision on
the
implementing
regulations of
the derivative
of the Job

not optimal in
protecting
traditional
fishermen, and
the sinking of
foreign fishing

protection,
which directly
analyzes the
parent of the
regulation, and
the condition of

up to first-
hierarchy laws
and regulations,
as well as lower-
hierarchy laws
and regulations.

5 Number 1, Creation Law | boats is an the
April 2022 ? effective effort | implementation
2. How is the in reducing or | of the law.
plan to eliminating
implement a illegal fishing
measured activities
fishing policy | carried out by
during the foreign
improvement | fishermen.
period of the
Job Creation
Law after the
Constitutional
Court
Decision
Number
91/PUU-
XVI111/2020 ?
3. What is the
concept of
sustainable
development
of WPPNRI
designation
and metered
fishing ?
Alma A'di, What illegal Illegal fishing | This research Researchers will
Illegal Fishing | fishing practices | practices examines illegal | discuss measured
Practices are carried out, carried out by | fishing that fishing which is a
Among Coastal | what are the fishermen in refers to Law crystallization of
Fishermen causes and the form of the | Number 45 of previous rules, the
Beach Viewed | impacts, and what | use of helical | 2009 concerning | study of the law
from Siyasah is the view of trawl fishing Fisheries with in this study
Dusturiyyah Dusturiyyah gear, this is the Siyasah targets the rules
(Case Study in | which focuses on | due to the lack | Dusturiyah above it by using
Tanjung Tiram | Law Number 45 | of supervision | approach. a legal political
District, Batu of 2009 from officials approach and
Bara Regency) | concerning or related Adz-Dzararu
Fisheries on institutions, Yuzalu.

Illegal Fishing

which tend to
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practices? do negligence,
thus causing
extinction, to
the destruction
of underwater
ecosystems
and will have
an impact on
reducing
catches.
Nicolas 1. How is the Protection of | This research Researchers will
Novianto, Legal legal fishermen examines the comprehensively
Protection of protection of | affected by protection of discuss policies or
Traditional traditional reclamation traditional laws and
Fishermen fishermen in has not been fishermen who | regulations that
Against the maximized, as | are excluded due | have links to legal
Reclamation of reclamation evidenced by | to the interests subjects or
the area ? the loss of of unauthorized | objects related to
Tanjungpinang | 2. What are the fishing space | subjects in fishermen or
City Seaside legal by fishermen, | traditional authorized
Area protection decreased fishermen's institutions, using
constraints daily turnover | fishing areas, in | a legal political
faced by and unmet fact this research | approach and adz-
traditional fishermen's provides an dzararu yuzalu to
fishermen due | needs, dueto | overview of how | find out the
to reclamation | the traditional impact of related
activities? ineffectiveness | fishermen lose rules on
of the agency | their rights. fishermen.

responsible for
this.

H. Conceptual Definition

To avoid any confusion or error in understanding the scientific work

or final project entitled "Political Law of Measured Fishing in Government

Regulation Number 11 of 2023 concerning Measured Fishing", a more

detailed explanation of the title is necessary.

1. Legal Politics

The definition or understanding of legal politics varies greatly, many

figures have a definition of legal politics. However, by believing that there




22

is a similarity in the substance of the understanding defined by the figures, it
will be easier to draw the same understanding regarding the definition of
legal politics itself. Legal politics is a legal policy that will be implemented
or is being implemented nationally by the Indonesian Government, which
includes, among others: legal development, which concentrates on making
and updating legal materials, this is intended to be in accordance with needs.
Furthermore, the implementation of legal provisions, such as the affirmation
of institutional functions and guidance for law enforcers. From this
understanding, it can be understood that legal politics includes the process
of making and implementing laws, which can indicate the nature of the
direction in which the law will be built and enforced.*
2. Measured Fishing

The metered fishing policy is an effort to manage marine and
fisheries resources in Indonesia that sets restrictions on fishing quotas, this
is intended as an output control. This policy is relatively new in the marine
and fisheries sector in Indonesia, with the aim of preserving fisheries
resources, while still optimizing socio-economic benefits for fishermen and
business actors.*® In accordance with the legislation that regulates it, in this
case is Government Regulation Number 11 of 2023 concerning Measured
Fishing?" . Article 16 states that, Every Person, Central Government, or

Local Government that utilizes the Fishing Quota in the Measured Fishing

** Mahfud MD, Political Law in Indonesia, 9.

*® Eli Nurlaela, Measured Fishing: Applications and Challenges, (Jakarta, BRIN Publishers:
2023), 268.

*" Supplement to the State Gazette of the Republic of Indonesia Number 6853.
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Zone must use fishing gear that is permitted in accordance with the
provisions of the laws and regulations A8
The measured fishing policy initiated by the government aims to
create social justice in the utilization of fish resources. This justice includes
increasing the income and welfare of fishermen and empowering local
communities. In addition, by preventing overfishing, the policy aims to
protect and preserve fish resources for sustainable use by future generations.
The government sees PIT as a way to improve traceability of the origin of
fish caught by fishers, which in turn will improve the quality and safety of
fishery products.
3. Justice
In this study, researchers used an analytical knife in the form of the
principle of justice, and to sharpen it, it is necessary to use the perspective
of figures or scholars who have a concentration on the theory and practice of
justice. Researchers use the perspective of justice initiated by John Rawls.
Justice is the main virtue in social institutions, as is truth in systems of
thought.49 Rawls argues that the only thing that allows us to accept a wrong
theory is the absence of a better theory. Analogously, injustice can be
tolerated only when it is necessary to avoid greater injustice. Conflicts of

interest exist because people have different views on how to share the

benefits of collective labor, and each person chooses the largest share over

*8 Article 16 of Government Regulation of the Republic of Indonesia Number 11 of 2023
Concerning Measured Fishing Supplement to the State Gazette of the Republic of Indonesia
Number 6853.

* John Rawls, A Theory of Justice (Yogyakarta: Pustaka Pelajar, 2006), 3.
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the smallest share. A set of principles is needed to choose between the
various social arrangements that determine the distribution of such benefits
and to support the agreement of a fair share. These principles are the
principles of social justice: they give way to rights and duties in the basic
institutions of society, and determine the fair distribution of benefits and
workloads.*® This view of John Rawls' principle of justice has come to be
called justice as fairness. The default position of equality, which has links to
the state of nature in traditional theories of social control. This default
position is understood as a hypothetical situation that is characterized as
leading to a certain conception of justice, in society the parties in the default
position do not know their conception of goodness or their inclinations, so
the principle of justice is chosen in a state of ignorance. Whereas principles
of justice are the result of fair agreement or bargaining, one form of justice
as fairness is to view the various parties in the initial situation as rational
and equally neutral. Therefore, it is necessary to state from the outset that
justice as fairness, like any other view of contract, consists of two parts;

1. interception of the initial situation and of the choice problem at

hand

2. aset of principles to be agreed upon. >*

The generalized concept of justice, according to Rawls, can be
understood as fairness, which means that society has an obligation to

provide a decent ability for everyone to enjoy various benefits. This aims to

%0 Rawls, A Theory of Justice, A Theory of Justice, 5.
> Rawls, A Theory of Justice, A Theory of Justice, 17.
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provide hope for those who are less fortunate, so that they have the
opportunity to improve their quality of life. Justice as fairness must be
recognized to ensure objective policies. Therefore, this theory of justice

must be carried out through fair procedures in order to produce fair results.

4. Adz Dzararu Yuzalu

The conception of the rule means that humans should be kept away
from idhar (harm), either by themselves or by others, and should not cause
harm (mudarat) to others.> Based on the rulings of Islamic jurists, if
something is deemed to cause real harm, and it is possible to avoid it, then
preventive measures should be taken, even if it is not possible to eliminate it
entirely. This rule is very well-known in Islamic law and is one of the most
important rules. Many legal provisions in various contexts refer to this rule.

Some situations that explain in detail the use of the rule of Ad-
Dharar yuzalu include when the loss experienced can justify actions that are
prohibited in shari'ah (haram). This can happen when one faces a serious
threat and has no other option but to do something forbidden in shariah.
However, in such a situation, one is not permitted to go beyond a certain
limit in responding to the threat to one's situation by engaging in prohibited
behavior. There are exceptions, such as if blocking access to sunlight and air

for a neighbor, then the blocking must be forced to be removed, because

°2 Washil, Qawai'id Fighiyyah, 17.
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sunlight and air are beneficial things, while blocking access to them for a

neighbor is what causes problems (mudarat).53

I. Systematization of Writing

Researchers organized this research into 4 chapters, intended to
provide ease of understanding in each chapter. In each chapter there are sub-
chapters that are used to detail and clarify the scope of the problem under
study. In the systematics of this writing, researchers adhere to the Guidelines
for Scientific Work of the Sharia Faculty of UIN Maulana Malik Ibrahim
Malang Year 2022, with the following details:

1. Chapter I contains the background of the research problem regarding the
issues raised by researchers, namely the Political Law of Measured Fishing
in Government Regulation Number 11 of 2023 concerning Measured
Fishing. This chapter also contains problem formulation, research
objectives, research benefits, research methodology, previous research,
conceptual definitions, and systematic discussion.

2. Chapter II contains a literature review, which will explain in general the
theories that the author uses, namely the theory of Legal Politics, Legal
Protection Theory, John Rawls' Principles of Justice and the Concept of Adz-
Dzararu Yuzalu.

3. Chapter III contains the results of the research that has been conducted, and

also contains a discussion of the Legal Politics Of Measured Fishing In

>3 Washil, Qawai'id Fighiyyah, 19.
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Government Regulation Number 11 Of 2023 Concerning Measured Fishing
in accordance with the formulation of the problem.

. Chapter IV contains conclusions from the research conducted by researchers
and also contains suggestions for researchers as an evaluation of the results

of the research that has been done.



CHAPTER II

LITERATURE REVIEW

The use of theory in a study is intended to provide guidance in data
collection, provide a clear analytical framework, and be able to provide
interpretation of research results. In this study, there are several theories that

support hypothesis development and practical relevance, as follows:

A. Legal Politics

The politics of law, is the use of a term that often raises the question of
whether there is a causal relationship between politics and law, or whether the
law influences politics, and vice versa. In using the politics of law and to
answer this question, there are three possible answers when choosing the
politics of law and the causality between politics and law. First, law is a
determinant of politics, which means that political activities are regulated and
subject to the rule of law. Second, politics is a determinant of law, because law
is a product, result or crystallization of interacting or even competing political
wills. Third, politics and law as societal subsystems are in a position where the
degree of determination is balanced, although the law is the result of political
decisions, but once the law exists, then all political activities must be subject to
the applicable law. **

An integral part of Prof. Mahfud's discussion of legal politics is
political configuration. This can be interpreted as an arrangement or

constellation, which if divided dichotomously contains two concepts, which are

% Mahfud MD. Political Law in Indonesia, 8.
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diametrically opposed to one another. First, there is a democratic political
configuration, which is the composition of a political system that opens up
opportunities for full popular participation to actively determine public policy.
This participation is a result determined by the majority through their
representatives (the people) in the government, in a country that adheres to a
democratic system, there is certainly a plurality of relatively autonomous
organizations. Looking at the relationship between the government and its
representatives, in a democratic political configuration there is freedom for the
people through their representatives in the government to criticize the
government. Second, there is an authoritarian political configuration, which is
a political system arrangement that allows the state to play an active role in
taking almost all initiatives in making state policies. In this authoritarian
political system configuration, there are signs that can be observed, such as the
impulse of the power elite to impose unity, the elimination of open opposition,
the dominance of the state leadership to determine state policy, and the
dominance of the power of the political elite which is quite permanent, full of
doctrines that justify the concentration of power.”

The configuration of politics and law has a push and pull relationship
between the two, and it is law that has a high probability of being affected, or
influenced by politics. Politics in its subsystems has a greater concentration of
energy than law, so when faced with politics, law will be in a weak position. To

understand the legal system in an era of political dynamism, it must first be

% Mahfud MD. Political Law in Indonesia, 25.
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observed from below and seen from its socio-political role. The strong political
concentration in Indonesia often causes legal autonomy to be intervened.® The
implementation of law is also influenced by the intervention of political
concentrations that have great energy, law as a political product, then the
political configuration of a country will shape the character of the product (its
law) in that country.

Table 2

Variables in Political Law >’

Free Variable Aftfected Variable

Coigl;lircii on — Legal Product Character
Democratic — Responsive/Populistic

Authoritarian ——> | Conservative/Orthodox/Elitist

Source: Political Law in Indonesia Prof. Mahfud MD

The political configuration of a country cannot necessarily be seen in
black and white, it cannot be easily called democratic or authoritarian, the
impossibility of calling it easily can be felt when the political configuration is
associated with its pragmatic goals or needs. Sometimes it is authoritarian,
because it is based on reasons to ensure the welfare of its people, so that the
interests of the people become its main concern. The goal of authoritarianism is
the same as the goal of a state with a democratic political configuration, when
viewed from the protection of the interests of its people. The political

configuration itself determines the character of the legal product, the character

% Mahfud MD. Political Law in Indonesia, 13.
5" Mahfud MD. Political Law in Indonesia, 15.
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of the legal product is also referred to as the nature or character of the legal
product. First, there are legal products that have a responsive or populist
nature, namely legal products that do reflect a sense of justice that is able to
meet the expectations of the community. In the process of making it provides a
large role and full participation of social groups or individuals in society.
responsive legal products have two kinds of legal development strategies, in
the orthodox legal development strategy greatly maximizes the role of existing
institutions in government, the role of government and parliament is very
dominant in determining the direction of legal development. In contrast to the
responsive legal development strategy, the dominant role lies with the
judiciary, which in practice also involves the participation of broad groups or

individuals in it.

Second, regarding the characteristics of legal products that are
influenced by their political configuration, are the characteristics of
conservative legal products. It is a product of the nature or character of law
characterized by the social vision of the political elite, which reflects more the
wishes of the government, which is an implementing tool of the ideology or
government work program. The characteristics of conservative legal products
certainly contradict the characteristics of responsive legal products, this can be
seen from the more closed legal products produced from the demands of
groups and individuals. In making this legal product, the role or involvement of
the community is arguably relatively small. After knowing the characteristics

of legal products that are influenced by political configuration, the nature of
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these legal products can be categorized or found. And seeing from the function
of responsive legal products, this has an aspirational nature, which can be
interpreted that the general material contained in the legal product is in
accordance with the aspirations of the people served by their representatives, or
has been crystallized. In contrast to legal products that have a conservative
character, these legal products have a positivist-instrumentalist nature, which
means that they contain material that is more representative of the social and
political vision of the power holder, or it can be interpreted that they contain
material that is a supporting tool to realize the will and interests of the

government.*®

B. Measured Fishing

Measured fishing is part of a the long history of fisheries management
in Indonesia. In the past, the main focus of fishing was on the concept of
sustainable fishing. However, it left several challenges, such as: damage to the
marine environment, overfishing, and ecosystem degradation.59 The Indonesian
government has responded to the challenges of Indonesia's fisheries
management through a measured fishing policy. Various organizations,
including the UN and FAO, have developed guidelines to support sustainable
fisheries management globally. These global initiatives provide guidance and

support for countries, including Indonesia, in achieving blue economy goals.60

%8 Mahfud MD. Political Law in Indonesia, 26.
> Eli Nurlaela, Measured Fishing: Applications and Challenges, 270.
% Eli Nurlaela, Measured Fishing: Applications and Challenges, 271.
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The concept of sustainability in the ocean economy seeks economic and social
benefits, which also contribute to the long-term sustainability of the ocean.®

Measured fishing promoted by the Indonesian government is a model
taken from several countries that have implemented quota-based fisheries
management. Countries that have implemented quotas in their fishing include
Chile, Argentina, Portugal, Morocco, the Netherlands, Australia and Iceland.
While in the pilot of zoning in fishing, like the UK which is indeed bound by
zones or attachment zones, measured fishing in Indonesia also applies zones
for fishing actors.®

Indonesia, as a country with a tropical climate, is one of the countries
that implement quota-based fisheries management. Although Australia in the
tropical north also implements catch quotas, many small-scale fishers have
negative perceptions about the implementation of catch quotas, especially on
the environmental, social and economic aspects. The different climates in
different parts of the world also affect the cycle of organs, which also impacts
the ecosystem and the activities of fishers. Climate also affects the increase in

sea water temperature, and sea level, therefore this is also a consideration in

implementing measured fishing in Indonesia, which has a tropical climate.®

C. Justice Theory

Justice, something that never stops being talked about and continues to

be discussed by every individual in society. Fighting for it, obtaining it so that

81 Marihot Nasution, Potential and Challenges of Blue Economy in Supporting Economic Growth
in Indonesia: A Literature Review, (Jakarta: Journal of Budget, 2022) 340.

%2 Eli Nurlaela, Measured Fishing: Applications and Challenges, 272.

% Eli Nurlaela, Measured Fishing: Applications and Challenges, 273.
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their living standards improve, and feel safe and prosperous. Justice is the
highest policy of a system that applies, both within the scope of the state and
religion.64 Many figures and scholars discuss justice, one of which is the
meaning of justice according to Islam, there is a clear command of Allah
written in Surah An-Nisa Verse 58 so that his servants are fair.

By its very nature, fairness means that something must be placed in its
proper place and given to those who are entitled to it. Thus, the most basic
understanding of justice is that all people are equal and deserve to be treated
equally. However, justice is often understood as treating the same equally, and
not the same unequally, it is just that the distribution can be organized on the
basis of three principles, first equality, second need or contribution, and third
related to what should be given. Bustanul Arifin defines justice (law) as what is
determined by its purpose, meaning that if justice is about Islamic law, then its
existence is dependent on the justice that Allah has determined for it.%

As a state of law, Indonesia upholds the value of social justice as a
whole and without discrimination, where the meaning of justice must be felt by
all Indonesian people without exception. This is in line with John Rawls' theory
of justice, which emphasizes equality in opportunities to achieve a decent and
better life. The concept of social justice in Pancasila also has similarities with
John Rawls' view of justice, which emphasizes balance and equal distribution

of rights and obligations for all people in various aspects of life.

® Nurlaila Harun, Justice in the perspective of Islamic law, I'tisham: Journal of Islamic law and
Economics Vol. 1 No. 2 July-December 2021 157.
® Nurlaila Harun, Justice in the perspective of Islamic law, I'tisham: Journal of Islamic law and
Economics Vol. 1 No. 2 July-December 2021 162.
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John Rawls' theory of justice can be intuitively understood that every
rational person will accept the principle of equality underlying the justice to be
distributed, namely by providing equal opportunities, so that each of them will
be considered fair.®® John Rawls in his instinct of justice divides it into several
ideas. The first is the default position and justification, in the sense that the
default position is the fundamental status quo agreement that justice is fairness.
In using John Rawls' principles of justice, there are two principles or stages
that must be followed. First, everyone has the same right to the broadest basic
freedoms, as broad as the same freedoms for all people. Second, social and
economic inequalities should be regulated in such a way that;

(a) can be expected to benefit everyone; and
(b)all positions and offices are open to everyone.

These freedoms are required by the first principle to be equal, as
citizens of a just society have the same basic rights. The second principle
which deals with the distribution of income and wealth does not have to be
equal, it has to be for the benefit of everyone, a society that applies the second
principle by making its portions open to everyone, thus subject to these
restrictions, will regulate socio-economic inequality so that everyone

benefits.®’

D. Adz-Dzararu Yuzalu

Harm must be eliminated. Etymologically, al-Dharar (harm) is the

opposite of al-Naf'u (benefit), and can be interpreted as all forms of bad

% Mohammad Takdir, Critical Study of John Rawls' Theory of Justice, 347.
%" Rawls, A Theory of Justice, A Theory of Justice, 73.
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conditions, shortages, difficulties, and misfortunes. In terminology, it has a
meaning that is not much different from its linguistic meaning, namely the lack
or damage that befalls something. All forms of harm are forbidden in this great
Islamic Shari‘ah. It is not permissible for a person to cause damage or cause
harm to himself or others, whether to life, property, or honor. It is obligatory to
prevent all forms of harm that may occur (preventive), just as this Shari‘ah also

requires removing harm after it occurs (repressive).®

Adz Dzararu Yuzalu this rule is used by Islamic jurists on the basis of
the hadith of the Prophet SAW, the hadith which means "It is not permissible to
give harm, and to repay with harm", hadith narrated from various transmission
lines (sanad).®® Zainul Abidin Ibrahim ibn Muhammad bin Abu Bakar who
mashyur known as Ibn Nujaim, one of the figh experts madzab hanafi said that
the compiler of fighiyah rules is Abu Thahit al-Dabbas. He divided the rules
into five rules, including:

1. All affairs are (judged) according to their purpose/intention.
2. That conviction cannot be erased by a doubt

3. Difficulty leads to ease

4. All forms of harm must be eliminated

5. Customs/traditions can be used as legal considerations

The rule of Adz-Dzararu Yuzalu in the above division occupies the

fourth position. In Islamic law it includes rules related to agidah, morals and

%8 Wildan Jauhari, Rules of Jurisprudence; Adh-Dhararu Yuzal, (Jakarta: Rumah Figh Publishing,
2018), 6.
% Washil, Qawa'id Fighiyyah, 17.
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amalaiah. The basics or foundation of the source of Islamic law, namely
fighiyah rules, including adz-dzararu yuzalu as a derivative is to provide

benefits.”® Mentioned in the hadith:

NN 2N

Meaning: Do no harm (to yourself) and do no harm (to others).

damage (to others).

Muhammad Said Ramadhan al-Buthi explained that the hadith is a short
but broad message in its meaning, covering actions, wisdom or decisions.
Public or private benefits must consider and take into account the legal
provisions.”* The breadth of legal coverage included in this figh rule is very
significant. Some scholars argue that the rule of Adz-Dzararu Yuzalu covers
half of the science of figh. This is because, in general, all figh rulings can be
divided into two main values, which are for Also because of the breadth of the
scope of the rulings that fall under this figh rule. Some scholars say that the
rule of Adz-Dzararu Yuzalu is half of the science of figh. Because, in general,

all figh laws are only divided into two main values, namely for:

Aelill ¢y of FLall Gl

Meaning: to bring benefit or reject harm.
Imam al-Suyuthi (911 AH) explained how high the position and

importance of this rule of figh. He stated, "You should know that there are

"0 prof. Dr. H. Mukhsin Nyak Umar, MA, Fighiyyah Rules and Islamic Law Reform, (Banda Aceh:
YayasanWDC, 2017), 18.
™ Prof. Dr. H. Mukhsin Nyak Umar, MA, Fighiyyah Rules and Islamic Law Reform, 32
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many jurisprudential rulings that are based on the principle of Adz-Dzararu

Yuzalu.""

B e U G o Jas U

Meaning: And He has made no hardship for you in religion.

The branches of this principle make it easier to draw analogies. Khiyar
is the first branch, with all the types and forms prescribed by Shara' to
eliminate harm. Such as khiyar sharth which gives the opportunity to the
inexperienced in carrying out the sale and purchase transaction, using this
khiyar is enacted to eliminate the possibility of loss to the party carrying out
the sale and purchase. As for khiyar ru'yah, it emphasizes more on eliminating
danger, which arises from objects or goods that do not match the properties of
these goods when described during the sale and purchase transaction.
Furthermore, there is A/-Hijr, which is a limitation on the authority to use
property rights. This needs to be a restriction for subjects who have property
rights, but there are hindering factors, such as children, crazy, wasteful, and
idiots. The A/-hijr mechanism applied to them, is none other than to maintain
their own interests in avoiding harm that will exploit them. Furthermore, there
1s Shuf’ah, which is the right of the first buyer, applied in shirkah or
partnership, to prevent the distribution of shirkah goods that are not in

accordance with the initial agreement.

72 Jauhari, Principles of Jurisprudence; Adh-Dhararu Yuzalu, 7.
® QS. Al-Hajj [22]: 78
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In addition to the above, gishash is also part of this rule. Qishash in the
context of the soul and Ahudud is prescribed to provide protection from harm, in
order to maintain the five general principles or dharuriyat, which consist of the
soul, mind, religion, offspring, and property. In addition to the context of the
soul, gishash is also stipulated in the elimination of harm. For example, for the
victim of a crime, he does not need to feel resentment towards the perpetrator,
because the punishment has been determined for him, and the perpetrator will
also be free from the victim's grudge. The implementation of gishash is none
other than to maintain stability and security in society. As for ta'zir, it is
prescribed to prevent social harm as well as individual harm, both preventive
and repressive, eliminating harm to the victim and giving appropriate
punishment to the perpetrator. There are also restrictions on people's freedom
to use their utility, ownership, or actions that can cause harm to others,
including the prevention of harm. For example, if the leased land is used for
blacksmithing, but it turns out that next to the land there is a food court, which
sells various types of food or clothing. Then leasing the land for blacksmithing
is prohibited, because the harm caused will be greater than the harm borne by
the individual, which is not allowed because the social good must take
precedence over the individual good.

According to scholars, if a person causes real harm to the rights of
others and it is possible to take preventive measures, then he can be forced to
take those preventive measures. However, if it is related to public harm (social

harm), then it does not look at the cause of the harm first, but under any
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circumstances this harm must be eliminated, not least because it concerns
social life and the environment.”

As one of the applicable Islamic laws, adz-dzararu yuzalu in
determining the law or its application uses the principles of Islamic law. These
principles, among others, consist of:

1. Doesn't make it difficult

2. Minimize burdens or legislation

3. Gradually

4. In line with human benefit or interest

5. Justice and equality”

" Washil, Qawa'id Fighiyyah, 19.
" Prof. Dr. H. Mukhsin Nyak Umar, MA, Fighiyyah Rules and Islamic Law Reform, 41.



CHAPTER III

RESULTS AND DISCUSSION

A. The Politics of Measured Fishing Law in Government Regulation Number
11 Year 2023 from the Perspective of John Rawls' Principle of Justice

Indonesia's fisheries resources, which are stored in more than 5.8
million km of ocean” , are certainly abundant. These resources not only fulfill
the animal protein needs of more than 270 million Indonesians, but also have
significant economic effects, creating jobs and influencing the national
economy. However, the sustainable management of marine fisheries resources
has become an increasingly urgent challenge to address. Like many other
countries, Indonesia's marine fisheries have faced several major problems,
including overfishing, damage to marine ecosystems, and threats to the
livelihoods of conventional fishers. For decades, fisheries resources have been
threatened by uncontrolled fishing and practices that damage the marine
environment. Resulting in declining fish stocks, and economic uncertainty for
fishers.”

The measured fishing policy (PIT) is clear evidence of the government's
concern in protecting Indonesia's fisheries resources. Measured fishing is
stipulated through several laws and regulations, found in Government
Regulation Number 11 of 2023 concerning Measured Fishing77 , and

Regulation of the Minister of Marine Affairs and Fisheries of the Republic of

"® Eli Nurlaela, Measured Fishing: Applications and Challenges, .269.
" Supplement to the State Gazette of the Republic of Indonesia Number 6853.
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Indonesia Number 28 of 2023 concerning Implementing Regulations for
Government Regulation Number 11 of 2023 concerning Measured Fishing.
This is none other than to ensure the sustainability of Indonesia's fisheries
resources.’®

Government regulations in the hierarchy of laws and regulations occupy
the fourth position, which is stipulated by the President to implement the law.”
Government regulations are evidence of the government exercising its power.
The government in this case is an executive agency or an institution that carries
out the law, namely the president and its subordinate components, including
ministries that are obliged to carry out their respective authorities and
functions, including the Ministry of Maritime Affairs and Fisheries.
Government Regulation Number 11 of 2023 concerning Measured Fishing is
an implementing regulation of Law Number 31 of 2004 concerning Fisheries.®

Policies relating to law or policies in the field of law can be called legal
politics. Then there is a subsystem of legal politics, namely the politics of
legislation. It can also be interpreted as a policy regarding the determination of
the content or object of lawmaking as well as its application and enforcement.™
So to analyze the legal politics of the measured fishing policy, including the

rules at the top or bottom level, it needs to be detailed using legal politics,

including:

"8 Eli Nurlaela, Measured Fishing: Applications and Challenges, .267.

@ Article 1 Point 6 of Law Number 12/2011 on the Formation of Laws and Regulations.
% See the Preamble of Government Regulation No. 11 Year 2023 on Measured Fishing
81 prof. Dr. H Abdul Latif, S.H., M.H. Political Law (Jakarta: Sinar Grafika, 2010) 164.
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1. State policy and official line of law to be enforced
Basic policy, is so called because it refers to the basis of its foundation.
This policy is located or contained in legal regulations, issued by state organs
that have a position in their duties. The basic policy can be found in the state
constitution, namely the 1945 constitution. Government Regulation No. 11 of
2023 on Measured Fishing82 in its consideration is based on Article 5
Paragraph (2) of the 1945 Constitution®® | which stipulates that government
regulations are made by the president according to the law as appropriate.
Government regulations as implementing rules of the law, in this case
Government Regulation Number 11 of 2023 concerning Measured F ishing84
is an implementing rule of Law Number 31 of 2004 concerning Fisheries, this
is written in consideration of Government Regulation Number 11 of 2023
concerning Measured Fishing.85 So, if the legal line is drawn, Law Number
31 of 2004 concerning Fisheries® is the parent rule of the government
regulation, please note that Law Number 31 of 2004 concerning Fisheries®’
has been amended by Law of the Republic of Indonesia Number 45 of 2009
concerning Amendments to Law Number 31 of 2004 concerning Fisheries.®
There is a policy under the measured fishing policy, namely the

Regulation of the Minister of Marine Affairs and Fisheries of the Republic of

Indonesia Number 28 of 2023 concerning the Implementation Regulation of

82 Supplement to the State Gazette of the Republic of Indonesia Number 6853.
8 Supplement to the State Gazette of the Republic of Indonesia Number 73.

8 Supplement to the State Gazette of the Republic of Indonesia Number 6853.
% Supplement to the State Gazette of the Republic of Indonesia Number 6853.
8 Supplement to the State Gazette of the Republic of Indonesia Number 4433
8 Supplement to the State Gazette of the Republic of Indonesia Number 4433.
8 Supplement to the State Gazette of the Republic of Indonesia Number 5073.
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Government Regulation Number 11 of 2023 concerning Measured Fishing.89
This line of law will realize the ideals of law, because with the hierarchy of
laws and regulations that are coherent and sustainable, which will facilitate its
implementation.
2. Socio-cultural political economic background of the formation of measured
fishing
Indonesia, which is geographically located between two continents and
two oceans, certainly has a strategic role. As a world maritime axis country, it
has the potential for abundant marine and fisheries resources.*® To regulate
Indonesia's marine and fisheries resources, the (PIT) policy establishes output
control catch quota restrictions. This policy is a new fisheries management
model implemented in Indonesia. The goal is to preserve fisheries resources
and optimize socio-economic benefits for fishermen and other business
actors.”
The policy, published in March 2023, is a new regulation in the context
of Indonesian fisheries. There are many reasons behind the birth of this
policy, in terms of politics, economics, society and culture. First, the
measured fishing policy is motivated by the lack of control of fishing quotas,
fishing is only carried out by granting fishing licenses, regardless of the quota
or capacity of the vessels granted permission. Fishermen or fishing business

actors who have a fishing license, regardless of how much they exploit the

% State Gazette of the Republic of Indonesia Year 2023 Number 698.

% K. Johnson Rajagukguk, S.H, M.H., et al. Academic Manuscript of the Bill on Fisheries
(Jakarta: PUUBK Center of the House of Representatives, 2017)

%L Eli Nurlaela, Measured Fishing: Applications and Challenges, .268.
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fish caught, which will result in the unsustainability of fisheries resources and
the difficulty of regulating the mechanism of limiting fish catch.

The phenomenon of a competitive race in catching fish between fishing
business actors also contributed to the birth of the measured fishing policy.
This of course puts the quality of the fish caught aside, because what is
pursued is the quantity of the catch. Fishing businesses compete to get the
biggest and largest share of the available fishery resources, without
considering the impact on the sustainability of the marine ecosystem and its
fishery resources.

Economically, the government tends to take non-tax state revenue
(PNBP) without considering and taking into account the amount of catch
fishermen’s land. PNBP is the amount that must be paid by fishers to the
government, based on the amount of their catch according to regulated rules
(reference price of fish). This also affects the economic awareness of fishing
businesses. Fishermen who pay more to the government, in other words they
lose money, because the catch does not match the PNPB deposited. And there
are also fishermen who pay less, in the sense that the amount of catch has a
greater selling value than the PNPB paid to the government.g2

3. Measured fishing law enforcement in reality on the ground

The implementation of a quota-based measured fishing policy is based

on observations from countries that have implemented it before. For example,

countries in the European Union have implemented fixed allocations in

% Eli Nurlaela, Measured Fishing: Applications and Challenges, .270-272
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fishing. Meanwhile, the application of fishing zones is adopted from the UK,

which applies fishing catches that have an attachment to the division of

fishing zones. However, in its application, there are still several things that

must receive special attention in its enforcement. Regulation, which is one of

the binding and legal instruments in law, has a strong foundation for making

decisions that are needed and deemed necessary. The following is a table of

regulations that help guide the implementation of the measured fishing policy.

Table 3

Measured Set of Fishing Regulation593

No Date
Regulation About Status
Promulgated

1 KP Determination of Ports that Have Met the August 18, Not
Ministerial Requirements for Post-Production Withdrawal | 2022 Applicable
Decree of Types of Non-Tax State Revenue Derived
Number 50 from Utilization of Fishery Natural Resources
Year 2022

2 KP Determination of Ports that Have Met the January 04, | Not
Ministerial Requirements for Post-Production Withdrawal | 2023 applicable
Decree of Types of Non-Tax State Revenue Derived
Number 4 from Utilization of Fishery Natural Resources
Year 2023

% Eli Nurlaela, Measured Fishing: Applications and Challenges, .274.
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KP Decree Fish Reference Price January 20, Not
Number 21 2023 applicable
Year 2023

Government | Measured Fishing March 06, Applicable
Regulation 2023

Number 11

Year 2023

KP National Fishing Port Master Plan August 04, Applicable
Ministerial 2023

Decree

Number 132

Year 2023

KP Determination of Port Bases that Have Met August 15, Applicable
Ministerial the Requirements for Post-Production 2023

Decree Withdrawal of Types of PNBP Derived from

Number 139 | Utilization of Fishery Resources

Year 2023

Minister of Implementation Regulation of Government September Applicable
KP Regulation Number 11 Year 2023 on 01,2023

Regulation Measured Fishing

Number 28

of 2023
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KP Fish Reference Price September Applicable
Ministerial 15,2023

Decree

Number 140

Year 2023

Some of the above regulations show an invalid status, even with the
same substance. This shows that there is still uncertainty in the preparation of
regulations or policies. Along with the uncertainty contained in some of the
regulations above table.3 causes legal protection that should be provided by the
government to its people to be unfulfilled, fishing businesses will lose money,
loss of trust in policy makers. Changes that tend to be rapid in a series of

related regulations cause fishing businesses to have difficulty in adapting.

The fishing policy in reality related to law enforcement is still
considered inadequate and accommodates the existing law. Government
Regulation Number 11 of 2023 concerning Measured Fishing® which in its
consideration is based on Law Number 31 of 2004 concerning Fisheries® , has
in fact been amended by Law Number 45 of 2009 concerning Amendments to
Law Number 31 of 2004 concerning Fisheries®™ , which has also been amended
by Law of the Republic of Indonesia Number 6 of 2023 concerning Stipulation

of Government Regulation in Lieu of Law Number 2 of 2022 concerning Job

% Supplement to the State Gazette of the Republic of Indonesia Number 6853
% Supplement to the State Gazette of the Republic of Indonesia Number 4433
% Supplement to the State Gazette of the Republic of Indonesia Number 5073
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Creation into Law®” . This then becomes an obstacle in the growth of the
fisheries sector, including causing cost overruns in the process of
understanding, implementing and applying it. Every regulation that undergoes
dynamic changes requires every legal subject and object to comply with the
existing rules by force and coercion, changes that are too fast will also have an

impact on supervision and law enforcement.

The status of the enactment of Government Regulation Number 11 of
2023 concerning Measured Fishing® which already has implementing
regulations under it, namely the Regulation of the Minister of Maritime Affairs
and Fisheries of the Republic of Indonesia Number 28 of 2023 concerning
Regulations on the Implementation of Government Regulation Number 11 of
2023 concerning Measured Fishing® , has been postponed, this is contained in
Circular Letter Number: B.1954 / MEN-KP / XI / 2023 concerning Policy
Relaxation during the Transition Period for the Implementation of Measured
Fishing. This further confuses the law enforcement of measured fishing in the
field, especially since the clarity of the implementation of this policy awaits the

legislation that will regulate it.

%7 Supplement to the State Gazette of the Republic of Indonesia Number 6841.
% Supplement to the State Gazette of the Republic of Indonesia Number 6853.
% State Gazette of the Republic of Indonesia Year 2023 Number 698.
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Figure 1

Fish Landing Port Zone'®
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Source: Ministry of Maritime Affairs and Fisheries accessed on Kompas.id on February 06,
2024

The plan for the fish landing port in the measured fishing zone, in the
figure above, shows that the landing of fish is done centrally, at certain points.

This is done to facilitate the calculation of PNBP based on the catch of fishers.

Policies that have been determined can be measured or examined how
effectively the policy is implemented. One of them is by using indicators of
justice according to the subjects and objects involved in implementing the
policy. John Rawls is an expert in philosophy, law, politics and economics.

Popular in the 20th century who has a major contribution in his thoughts on the

100 BM Lukita Grahadyarini <<Measured Fishing is a Priority>> Kompas.id, February 06, 2024,
https://www.kompas.id/baca/ekonomi/2024/02/06/penangkapan-ikan-terukur-jadi-
prioritas?open_from=Search_Result_Page
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principle of justice, which is contained in his work A Theory of Justice.'®™* The
concept of justice initiated by Rawls is closely related to the transparency of
the process, while in Indonesia itself often overrides transparency in the
making of laws and regulations, which must involve participation or public
hearings, whether the rules will be relevant to the socio-political economic and

cultural conditions of the community, including the measured fishing policy.

Justice initiated by Rawls is justice with the concept of Fairness,
which can be understood that people are obliged to have the ability to be
entitled to various benefits and advantages to increase expectations from the
shortcomings that exist in their lives. It is said to be fairness if it guarantees the
objectivity of the policy, then justice must reflect fair procedures for fair results
as well.*® Seeing the dynamics of the formation of the measured fishing policy
described above, the author tries to detail the justice initiated by Rawls in the

measured fishing policy.

1. Justice for the government
The government in this case is the executor of the law, the President
and the Executive Institutions under him. The Indonesian government in
fisheries management has made several efforts, including applying the
concept of blue economy, as well as priority programs of the Ministry of

Maritime Affairs and Fisheries. The concept initiated by the UN and FAO

191 Everyone has the same right to the broadest basic freedoms, as broad as the same freedoms for
all people. Social and economic inequality should be organized in such a way that; (a) it can be
expected to benefit everyone; and (b) all positions and offices are open to everyone.

192 Andra Triyudiana, The Application of the Principle of Justice as Fairness According to John
Rawls in Indonesia as a Realization of Pancasila, Das Sollen: Journal of Contemporary Studies of
Law and Society (2023) 02:01. 8.
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provides guidelines to support sustainable fisheries management, there are

five policies applied to the measured fishing policy in accordance with the

concept of blue economy, sustainable management, namely the expansion of

marine protected areas, measured fishing, control and supervision of coastal

areas including small islands, and handling of plastic waste in the sea.'%

Measured fishing that aims to control overfishing activities is one of

the goals to realize a sustainable marine ecosystem. The justice initiated by
Rawls in the implementation of the PIT policy seen from the government, lies
in the PNBP paid by fishermen in accordance with the catch obtained in
accordance with the regulated quota provisions, thus the government as a
policy maker can allocate these funds for the sustainability of fisheries
management, either in empowering marine ecosystems or developing
supporting infrastructure. And with this policy, the government considers that
social justice will be created for the utilization of fish resources, through this
policy it will increase the income of fishermen, the welfare of fishermen, and
support the empowerment of local communities, it will also improve the
quality of future fish catch products, so that fishermen have the opportunity to
get the same good quality catch in each period, without worrying about it,
because it has been limited by the catch quota.

2. Environmental justice

The environment in this case is all ecosystems under the sea, which

are also regulated in the measured fishing policy. Seeing the purpose and

193 Eli Nurlaela, Measured Fishing: Applications and Challenges, .270.
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background of this regulation, the fishing environment becomes the focus of
attention to achieve the sustainability of fish resources in the blue economy
concept. The justice that Rawls initiated, namely fairness, for the
environment is intended so that the environment continues its process of
growing without being exploited and still provides benefits.

The provision of catch quotas also prevents the exploitation of marine
resources, allowing marine biota to reproduce and maintain their survival.
There is zoning applied in measured fishing, the goal is that the environment
in understanding the concept of fairness opens up equal opportunities in each
zone with the composition of fishing activities that are in accordance with the
marine ecosystem.

Figure 2
Measured Fishing Zones'®*

Pembagian Zona Penangkapan Ikan Terukur
di Wilayah Pengelolaan Perikanan Negara Republik Indonesia

(WPPNRI) Berbasis Kuota
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luar negeri) dengan (diutamakan spawning/
kuota industri. tergabung dalam nursery ground.

koperasi) dan investor
dalam negeri.

Source:Ministry of Maritime Affairs and Fisheries 2022 accessed on Kompas.id on February 06, 2024

104 BM Lukita Grahadyarini <<Measured Fishing is a Priority>> Kompas.id, February 06, 2024,
https://www.kompas.id/baca/ekonomi/2024/02/06/penangkapan-ikan-terukur-jadi-
prioritas?open_from=Search_Result_Page
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This division of the measured fishing zone adapts to the State
Fisheries Management Area of the Republic of Indonesia (WPPNRI), so that
the area that has been divided according to the above division can be equally
used to maintain its sustainability. Fishing areas that contain abundant fishery
resources can be utilized by fishermen or fishers who have permits, while
areas whose fish resources must be protected are also only utilized by fishers
who have permits in accordance with the provisions of the laws and
regulations. This is where justice for the environment is created, nature or
marine ecosystems and the fishery resources contained therein have the same
opportunity to maintain their sustainability.

Fisheries management in various WPPNRIs must take into account the
variation in the utilization rate of fish resources in each region. Strict
monitoring and reduction of fishing effort are necessary to maintain the
sustainability of threatened fish resources. In addition, the distribution of
fishing quotas should consider various factors, such as the number of fishers,
vessel size, fishing gear, as well as the characteristics of fish resources and
their habitats, to ensure sustainable and equitable utilization for all parties
involved in the fishing industry. 105

3. Justice for fishermen
Fishermen or fishing actors, in this case including small fishermen to

industrial actors, have been described in Government Regulation Number 11

195 Eli Nurlaela, Measured Fishing: Applications and Challenges, .279.
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of 2023 concerning Measured Fishing.106 Fishermen who are both the object
and subject of this measured fishing policy, who are expected and should get
the meaning of justice, are in fact far from fair. Using the perspective of
justice initiated by Rawls with the concept of fairness, it is still far from fair,
this is evidenced by several problems arising from the implementation of this
policy.

Rules that are quickly replaced, without involving public hearings or
public participation, create confusion in their implementation. The technical
implementation of the measured fishing policy that is not fully ready to be
enforced is visible. Uncertainty in the provision of quotas that can be caught
makes it difficult for fishermen (small fishermen) to plan their fishing
activities, this is seen in terms of small fishermen, which indeed in
government regulation Number 11 of 2023 concerning Measured Fishing107
gets an exception in several articles. There are no clear criteria for what
constitutes a small-scale fisherman, while in other types of fishermen, the
criteria as well as their rights and obligations are clearly mentioned.

Rawls' concept of fairness, which provides equal opportunities to the
object or subject of the law, is also not reflected in the implementation of this
measured fishing policy. The reference price of fish, which is determined and
serves to calculate the amount of PNBP that must be paid by fishermen, is
also a question mark. The calculation of the reference price of fish does not

take into account the fishing season in a certain period, because at certain

196 gypplement to the State Gazette of the Republic of Indonesia Number 6853.
197 Supplement to the State Gazette of the Republic of Indonesia Number 6853.
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times the number of fish or the quality of fish will be different, it could be
that the number of fish caught in a certain period, which is indeed of poor
quality, is equalized with the reference price of fish with good quality catches.
Not if the PNBP calculation does not consider operational costs in fishing
activities, both the number of crew members, the cost of fuel, supplies, and
maintenance of fishing gear. There are also local fishermen along the
coastline of the zones that will be applied to the PIT policy, who still depend
on local ports or docks, if the landing of catches is carried out centrally and
without considering local communities and cultures, it will disrupt the socio-
cultural order of coastal communities, such as economic turmoil at local
docks, to the culture or wisdom of coastal local communities.

Thus, the PIT policy is included in a legal product that has a
conservative nature, which is imposed. The planning does not involve the
subject of law, and the ratification is relatively rushed without seeing the
reality in the field. There is no equal opportunity or chance. So that it has the
ability to have the right to feel various benefits and advantages to increase

hope from the shortcomings that exist in life.

B. Adz-Dzararu Yuzalu's Perspective on Government Regulation No. 11 of
2023 on Measured Fishing

Adz-Dzararu Yuzalu generally aims to eliminate harm to others. In
environmental management, this rule has a significant influence on the survival
of human life and the surrounding nature. As a caliph, humans must be able to

prosper and preserve nature properly as a form of gratitude for the gift of life
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given by Allah SWT. Measured fishing policies oriented towards the blue

8 , one of which has a concentration on environmental management,

economy™®
especially in marine and fisheries resources, has a relationship with the concept
or rule of adz-dzararu yuzalu. Also on the impact experienced by fishing actors
or fishermen, as the subject and object of the PIT policy. According to Ahmad
al-Nadwi, the ad-Dhararu Yuzalu rule covers various aspects of Islamic law.
This understanding is well known for the principle that one is not allowed to
harm others. We are encouraged to always eliminate all forms of harm in every

life activity.lo9

The government, in terms of policy makers, is also a
government organizer, especially in the PIT policy, so it is fully responsible for
the harm and benefits of measured fishing, both to the state civil apparatus,
fishing actors or fishermen, and the environment.

Adz-Dzararu Yuzalu this rule is divided into several laws, which in its
use see the nature of its furu'nya, among others: khiyar when dealing with
exchange, al-hijr or restrictions on authority, hudud, takzir, and restrictions on
human freedom in ownership or benefits so as not to cause harm to others.™'° In
contrast to the law that looks at the furu'nya, from the point of view or to see or

measure the value of the usefulness of a policy, in the PIT policy, if the

exploitation of fish resources in the marine environment is not immediately

198 An economic development concept that focuses on the sustainable use of marine resources to
improve human welfare. Key features of the blue economy include a sustainable approach that
aims to preserve marine resources, ensuring an integrated approach to marine resource
management by involving various stakeholders, and encouraging the participation of local
communities in marine resource management efforts.

199 Shofi Lathifa N A, The Importance of Implementing Ad-Dhararu Yuzalu in Environmental
Perspective, (Yogyakarta: UlI, 2020), 4.

19 \washil, Qawa'id Fighiyyah, 17.
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addressed, or prevention efforts are made, it is feared that it will damage or

even make the marine resources die. This refers to the word of Allah

° o 4% w 0% b . 0 ?éé/& Zo . oA 0 . 1o <o, ST 22 W\J.
A 53 855 A ER O ke BsE 53305 ) A o5 3 1AL Vs

Meaning: You shall not cause corruption on earth after it has been well
ordered. Good. Pray to Him with fear and hope.
Verily, the mercy of Allah is very near to those who do good.111
The implementation of PIT in the context of the environment or the
sustainability of marine resources and fisheries is an effective step, because it
helps the livelihood of marine resources and various things contained such as
fish, and those who depend on them such as fishermen. However, because adz-
dzararu yuzalu is an integral part of Islamic law, its implementation must
elaborate the principles of Islamic law. Therefore, the PIT policy must be
measured against the principles of Islamic law.
1. No hassle
This principle certainly considers the legal subjects who will carry out
the law, with the aim of avoiding difficulties so that it can be applied easily.
This means that the law is designed so as not to overburden the community
and remain within the limits of human ability to implement it.'*? The PIT
policy measured from the principle of Islamic law that does not make it
difficult certainly has several answers, in measured fishing there are several

exceptions for small fishermen, this is included in the size of not making it

11 Q.S Al-A'raf verse 56 (7:56)
12 prof. Dr. H. Mukhsin Nyak Umar, MA, Fighiyyah Rules and Islamic Law Reform, 41.
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difficult. On the other hand, it certainly has obligations other than small
fishermen, which can also be interpreted as something that contributes to the
successful implementation of this policy, thus obligations other than small
fishermen) will facilitate the implementation of measured fisheries
management.
2. Minimize burdens or legislation

Minimizing burdens is a consequence of the principle of not causing
hardship, because hardship is inevitably born out of the amount of burden
borne at a particular time, situation and condition. Hence, the laws
prescribed by Allah in the Qur'an are very few. Similarly, the hadiths that
appear are mostly reactions or answers to problems that arise. According to
Yusuf Qardawi, this principle of reducing burdens or legislation is one of the
factors that allows Islamic law to go hand in hand with the times. ™3
Measured fishing, in fact, in its legislation, is intended to reduce the burden,
especially on the issuance of permits, or administrative matters in the
implementation of measured fishing. Licenses and administrative matters
have been tailored to the capacity of the fishermen, and are administered
through the regions based on the type and level of quota of the fishermen.

3. Gradually

We can take the example of the gradual application of the law from

the revelation for approximately 22 years, following or in response to a

series of events or certain conditions that require legal determination. The

13 prof. Dr. H. Mukhsin Nyak Umar, MA, Fighiyyah Rules and Islamic Law Reform, 44.
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approach to law gradually or gradually, psychologically has been in
accordance with human nature. Because changing what has become a habit,
custom, and ingrained behavior tends to be difficult. Therefore, Islamic law
uses a gradual approach in determining the law.'** In measured fishing, the
policies enacted or promulgated still do not fulfill the principle of gradually,
this can be seen in Table 3, which causes the measured fishing policy to
seem forced, until finally it must be postponed. If the legislative process
takes a gradual approach, there will be an understanding of the background
of the enactment and a series of rules in it.
4. In line with human benefit or interest

Islamic law in its application pays attention to the principle of benefit,
as a concern in human development, the principle of benefit comes as an
answer. Islam is rahmatan lil alamiin, so Islamic law must pay attention to
the interests and consider the benefits for the reality of human diversity
consisting of various ethnic groups, cultures, and traditions (customs),
especially in the aspect of social life.'™> Measured fishing brings benefits in
the form of efforts to protect marine resources and fisheries, which are one
of the sources of human livelihood. The protection of the marine ecosystem
and the enforcement of fishing quotas, which are the objectives of metered
fishing, are included in the fulfillment of the principle of benefit in the

application of adz-dzararau yuzalu.

14 prof. Dr. H. Mukhsin Nyak Umar, MA, Fighiyyah Rules and Islamic Law Reform, 45.
115 prof. Dr. H. Mukhsin Nyak Umar, MA, Fighiyyah Rules and Islamic Law Reform, 51.
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5. Justice and equality

Islamic law in its application cannot be separated, or refers to the two
main sources of law, namely the Qur'an and Hadith. In the Qur'an letter Al-
Maidah verse 8, Allah says which means "O you who believe, let you be
believers, let you be people who always uphold (the truth) because of Allah
SWT, bear witness fairly. And let not your hatred of any people lead you to
be unjust. Be just, for justice is closer to piety. And fear Allah SWT, surely
Allah SWT knows best what you do". (Al-Maidah: 8). In this verse it can be
understood that before Islamic law, all humans have the same position,
whether because of /ineage, social status, wealth, rank or position. Islamic
law does not give special treatment to certain individuals to be free or free

from related rules.!*®

In contrast to the justice that the author uses above,
namely measured fishing according to Rawls' justice, which does have a
division of understanding of fairness in each element or subject and object
of law. Through the rule of adz-dzararu yuzalu, based on the fifth principle

of justice, then measured fishing is able to provide the meaning of justice or

equality in each subject or legal object.

18 prof. Dr. H. Mukhsin Nyak Umar, MA, Fighiyyah Rules and Islamic Law Reform, 52.



CHAPTER IV

CLOSING

A. Conclusion

Based on the author's description that has been presented above, it can be

concluded that:

1. Politically, the measured fishing law has the character of a
conservative legal product. PIT policies tend to narrow the freedom
and opportunities of fishing actors, which is contrary to Rawls'
fairness justice.

2. The measured fishing policy is in accordance with the principles of
Islamic law, adz-dzarraru yuzalu. PIT is the answer to the problem of
fisheries management, the harm (exploitation) that has arisen so far

has been canceled through measured fishing.

B. Advice

After explaining the legal politics of measured fishing in Government
Regulation No. 11 of 2023 on Measured Fishing''’ | there are several
suggestions for the PIT policy, as follows:

1. Legislation is expected to pay more attention to its responsiveness, SO

that at the planning and implementation stages, it produces good laws
and political processes. To achieve the essence of justice, such as

Rawls' fairness.

17 sypplement to the State Gazette of the Republic of Indonesia Number 6853.
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The government should be gradual in implementing laws and
regulations. So that the enacted policy, such as PIT, can achieve all of
its goals, not just a few major goals achieved, which will then override

other goals.
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