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PEDOMAN TRANSLITERASI

Dalam penulisan karya ilmiah, penggunaan istilah asing kerap tidak
terhindarikan. Secara umum sesuai Pedoman Umum Ejaan Bahasa Indonesia kata
asing ditulis (dicetak) miring. Dalam konteks Bahasa Arab, terdapat pedoman
transliterasi khusus yang berlaku internasional. Berikut ini disajikan tabel pedoman
transliterasi sebagai acuan penulisan karya ilmiah.

A. KONSONAN
Daftar huruf bahasa Arab dan transliterasinya ke dalam huruf Latin dapat

dilihat pada halaman berikut:

Arab Indonesia Arab Indonesia

i ' kb t
- B 5 z
& T g ¢
& Th 4 gh
d J o f
C h a q
d Kh 4 Kk
2 D J I
A Dh a m
J R &) n
J Z 3 w
o S ® h
o Sh 3 ’
ol $ $ y
w2 d




Hamzah (s) yang terletak di awal kata mengikuti vokalnya tanpa diberi
tanda apa pun. Jika hamzah (+) terletak di tengah atau di akhir, maka ditulis dengan
tanda ().

B. VOKAL

Vokal bahasa Arab,seperti vokal bahasa Indonesia,terdiri atas vokal tunggal
atau monoftong dan vokal rangkap atau diftong.

Vokal tunggal bahasa Arab yang lambangnya berupa tanda atau harakat,

transliterasinya sebagai berikut:

Huruf Arab Nama Huruf Latin Nama
J Fathah A A
) Kasrah I I
j Dammah U U

Vokal rangkap bahasa Arab yang lambangnya berupa gabungan antara

harakat dan huruf, transliterasinya berupa gabungan huruf, yaitu:

Tanda Nama Huruf Latin Nama
s Fathah dan ya Ai Adan |
5@ Fathah dan wau lu Adan U
S - kaifa
J sa : haula
C. MADDAH

Maddah atau vokal panjang yang lambangnya berupa harkat dan

huruf,transliterasinya berupa huruf dan tanda, yaitu:
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Transliterasi untuk ta marbutah ada dua, yaitu: ta marbitah yang
hidup atau mendapat harkat fatzah, kasrah, dan dammah, transliterasinya

adalah [t]. Sedangkan ta marbiitah yang mati atau mendapat harkat sukun,

transliterasinya adalah [h].

Kalau pada kata yang berakhir dengan ta marbitah diikuti oleh kata

yang menggunakan kata sandang al- serta bacaan kedua kata itu terpisah,

Harkat dan Nama Huruf dan Nama
Huruf Tanda
ke . - a dan garis di
c L Fathah dan alif atau ya | A g
atas
- i dan garis di
T Kasrah dan ya I g
atas
; - n garis di
> Dammah dan wau U u dan garis d
atas
Contoh:
S mata
G i rama
J-;S s qila
&}3-} . yamiitu
. TA MARBUTAH

maka ta marbitah itu ditransliterasikan dengan ha (h). Contoh:

Jub i23) : raudah al-agfal

od)) 45080« al-madinah al-fadilah

s 2 ,‘

-

. al-hikmah
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E. SYADDAH (TASYDID)

Syaddah atau tasydid yang dalam sistem tulisan Arab dilambangkan
dengan sebuah tanda tasydid ( ), -dalam transliterasi ini dilambangkan
dengan perulangan huruf (konsonan ganda) yang diberi tanda syaddah.
Contoh:

\&) : rabbana

ESENE najjaina

d"-" > al-haqq

551 al-hajj

wd ‘.
o’ ima

xR

94 ¢ ‘aduwwu

Jika huruf s ber- tasydid di akhir sebuah kata dan didahului oleh
huruf berharkat kasrah ( .), -maka ia ditransliterasi seperti huruf maddah (7).
Contoh:

QS— : Al (bukan ‘Aliyy atau ‘Aly)
(s : Arabi (bukan ‘Arabiyy atau ‘Araby)

F. KATA SANDANG
Kata sandang dalam sistem tulisan Arab dilambangkan dengan huruf
(¥Y) alif lam ma‘arifah. Dalam pedoman transliterasi ini, kata sandang
ditransliterasi seperti biasa, al-, baik ketika ia diikuti oleh huruf syamsiah

maupun huruf gamariah. Kata sandang tidak mengikuti bunyi huruf
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langsung yang mengikutinya. Kata sandang ditulis terpisah dari kata yang
mengikutinya dan dihubungkan dengan garis mendatar (-). Contohnya
M‘ - al-syamsu (bukan asy-syamsu)
35,‘,‘\ : al-zalzalah (bukan az-zalzalah)
§4.Jd)) : al-falsafah
31 al-biladu

G. HAMZAH

Aturan transliterasi huruf hamzah menjadi apostrof () hanya
berlaku bagi hamzah yang terletak di tengah dan akhir kata. Namun, bila
hamzah terletak di awal kata, ia tidak dilambangkan, karena dalam tulisan
Arab ia berupa alif. Contohnya:

33}3\3 - ta 'murina

i}j\ s al-nau’

2:55 . syai'un

2
-

& pal - amirtu

H. PENULISAN KATA ARAB YANG LAZIM DIGUNAKAN DALAM
BAHASA INDONESIA

Kata, istilah atau kalimat Arab yang ditransliterasi adalah kata,

istilah atau kalimat yang belum dibakukan dalam bahasa Indonesia. Kata,

istilah atau kalimat yang sudah lazim dan menjadi bagian dari

pembendaharaan bahasa Indonesia, atau sudah sering ditulis dalam tulisan

bahasa Indonesia, tidak lagi ditulis menurut cara transliterasi di atas.
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Misalnya kata Alquran (dari al-Qur’an), sunnah, hadis, khusus dan umum.
Namun, bila kata-kata tersebut menjadi bagian dari satu rangkaian teks
Arab, maka mereka harus ditransliterasi secara utuh. Contoh:

Fi zilal al-Qur’an

Al-Sunnah gabl al-tadwin

Al-‘Ibarat F1 ‘Umam al-Lafz la bi khusus al-sabab

I. LAFZ AL-JALALAH (i)

Kata “Allah” yang didahului partikel seperti huruf jarr dan huruf
lainnya atau berkedudukan sebagai mudaf ilaih (frasa nominal),
ditransliterasi tanpa huruf hamzah. Contoh:

& Lps: dinullah

Adapun ta marbitah di akhir kata yang disandarkan kepada lafz al-

jalalah, ditransliterasi dengan huruf [t]. Contoh:

.0

A 3a>y B oAt hum fi rahmatillah

-

J. HURUF KAPITAL

Walau sistem tulisan Arab tidak mengenal huruf kapital (All Caps),
dalam transliterasinya huruf-huruf tersebut dikenai ketentuan tentang
penggunaan huruf kapital berdasarkan pedoman ejaan Bahasa Indonesia
yang berlaku (EYD). Huruf kapital, misalnya, digunakan untuk menuliskan
huruf awal nama diri (orang, tempat, bulan) dan huruf pertama pada
permulaan kalimat. Bila nama diri didahului oleh kata sandang (al-), maka
yang ditulis dengan huruf kapital tetap huruf awal nama diri tersebut, bukan

huruf awal kata sandangnya. Jika terletak pada awal kalimat, maka huruf A
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dari kata sandang tersebut menggunakan huruf kapital (Al-). Ketentuan
yang sama juga berlaku untuk huruf awal dari judul referensi yang didahului
oleh kata sandang al-, baik ketika ia ditulis dalam teks maupun dalam
catatan rujukan (CK, DP, CDK, dan DR). Contoh:

Wa ma Muhammadun illa rasul

Inna awwala baitin wudi ‘a linnasi lallazi bi Bakkata mubarakan

Syahru Ramadan al-lazi unzila fih al-Qur’an

Nasir al-Din al-Tts

Abu Nasr al-Farabi

Al-Gazali

Al-Mungqiz min al-Dalal
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ABSTRAK

Rifgatus Salsabila, NIM 19220034. Metode Istinbar Hukum Penggunaan Akad
Tawarrug dalam Pembiayaan di Lembaga Keuangan Syariah (Studi
Perbandingan Indonesia dan Malaysia). Skripsi. Program Studi Hukum Ekonomi
Syariah, Fakultas Syariah, Universitas Islam Negeri Maulana Malik Ibrahim
Malang. Pembimbing: Ramadhita, M.HI.

Kata Kunci: Fatwa of DSN-MUI; Policy Document; Akad Tawarrug; Metode
Istinbar Hukum.

Kegiatan sehari-hari masyarakat tidak terlepas dari kegiatan muamalah.
Oleh karena itu, masyarakat membutuhkan regulasi yang tepat terkait pengaturan
muamalah. Pada penghujung tahun 2020, terdapat wacana terkait implementasi
akad tawarruq pada lembaga perbankan syariah di Indonesia. Akad tawarrug di
Indonesia sendiri dilarang di LKS (Lembaga Keuangan Syariah), sedangkan di
Malaysia akad tawarrug sudah diterapkan dan dilaksanakan di IFI (Islamic
Financial Institution) dan Bursa Komoditi (Bursa Suq Al-Sila). Tujuan penelitian
ini untuk mengetahui dan menganalisis bagaimana metode istinbat hukum
mengatur akad tawarruq dalam pembiayaan pada Lembaga Keuangan Syariah di
Indonesia dan Malaysia serta implikasinya.

Penelitian ini menggunakan jenis metode penelitian hukum normatif,
dengan dua metode pendekatan yaitu conceptual approach dan comparative
approach. Sumber bahan hukum yang digunakan dalam penelitian ini yaitu bahan
hukum primer, sekunder, dan tersier. Penelitian ini menggunakan metode analisis
yuridis kualitatif.

Hasil dari penelitian ini yaitu: 1) Metode istinbath hukum yang digunakan
dalam menetapkan fatwa baik di Indonesia maupun Malaysia yaitu giyas. Sumber
hukum yang digunakan dalam menetapkan hukum akad tawarrug di Indonesia
yaitu ayat-ayat Al-Qur’an, hadits, kaidah figh, serta pendapat para ulama.
Sedangkan di Malaysia yaitu Al-Qur’an, kaidah figh, dan pendapat para ulama. 2)
Implikasi hukumnya yaitu di Indonesia penggunaan akad tawarrug terbatas hdalam
keadaan tertentu saja dan hanya berlaku di Bursa Komoditi pada ketentuan yang
diatur dalam Fatwa DSN-MUI No. 82 Tahun 2011. Sedangkan akad tawarruq di
Malaysia sudah diimplementasikan pada IFI (Islamic Financial Institution), seperti
yang sudah diimplementasikan di BNM (Bank Negara Malaysia), Koperasi
Pegadaian pada lembaga pendidikan seperti yang terdapat pada UiTM, dan juga
pada Murabahah Komoditi di Pasar Bursa Malaysia: Bursa Suq Al-Sila.
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ABSTRACT

Rifgatus Salsabila, NIM 19220034. Legal Istinbat Method of Using Tawarruq
Contract on Financing in Sharia Financial Institution (Comparative Study Of
Indonesia And Malaysia). Thesis. Department Sharia Economic Law, Faculty of
Sharia, Universitas Islam Negeri Maulana Malik Ibrahim Malang. Advisor:
Ramadhita, M.HI.

Keyword: Fatwa DSN-MUI; Policy Document; Tawarrug Contract; Legal
Istinbath Method.

People’s daily activities are inseparable from muamalah activities. So the
community needs appropriate regulations about muamalah as well. At the end of
2020, there was a discourse related to the implementation of the tawarrug contract
in Islamic banking institutions in Indonesia. The tawarruq contract in Indonesia is
prohibited in LKS (Sharia Financial Institution), whereas in Malaysia the tawarruq
contract was implemented in IFI (Islamic Financial Institution). The purpose of this
study is to find out and analyze how the legal istinbath method regulates tawarrug
contracts in financing Islamic financial institutions in Indonesia and Malaysia and
the implications.

This research uses a type of normative legal research method, with two
approaches namely conceptual approach and comparative approach. The sources of
legal materials used in this study are primary, secondary and tertiary legal materials.
This study uses a qualitative juridical analysis method.

The results of this study are: 1) The legal istinbath method used in
establishing fatwas in both Indonesia and Malaysia is giyas. The sources of law
used in determining the law on Tawarruq contracts in Indonesia are the verses of
the Qur'an, hadith, figh rules, and the opinions of the scholars. While in Malaysia,
namely the Quran, figh rules, and the opinions of the scholars. 2) The legal
implication is that in Indonesia the use of the tawarruqg contract is limited under
certain circumstances and only applies to the Commodity Exchange according to
the provisions stipulated in the Fatwa of DSN-MUI No. 82 of 2011. Whereas, the
tawarrug contract in Malaysia has been implemented at the IFI (Islamic Financial
Institution), as implemented in BNM or Bank Negara Malaysia, Pawnshop
Cooperatives at educational institutions such as those found at UiTM, and also at
Commaodity Murabaha on the Exchange Market in Malaysia: Bursa Suq Al-Sila.
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CHAPTER |

INTRODUCTION

A. Research Background

The development of technology in the economy demands progress
in Islamic Law to be in harmony with each other.! In the fact, people’s daily
activities are inseparable from muamalah activities. In every muamalah
transaction that occurs, of course, there are conflicting opinions from the
fugaha on a transaction, both from classical scholars and contemporary
scholars. So the community needs appropriate regulations as well.

The relationship between technology, the economy, applicable
Sharia law, and economic actors themselves has a very strong linkage,
sharia law (figih) must always develop in order to provide limits on the law
of an economic activity in society, so that it can distinguish between halal
and haram things and there is no confusion in it. In addition, legal advances
that go hand in hand with technology and an economy that continues to
innovate, business people can find out how to obtain halal profits or allowed
in sharia law in order to get His pleasure.?

At the end of 2020, there was a discourse related to the

implementation of the tawarrug contract in Islamic banking institutions.

! Anton Widyanto, “Pengembangan Fiqih di Zaman Modern”, Jurnal lImiah Islam Futura Vol. 10
No. 2 (2011), 92, https://jurnal.ar-raniry.ac.id/index.php/islamfutura/article/view/46/41

2 Fitrianur Syarif, “Perkembangan Hukum Ekonomi Syariah di Indonesia”, Jurnal Pleno Jure,
Vol. 9 (2) (2019), 4, https://doi.org/10.37541/plenojure.v8i2.38.



https://jurnal/

This discourse was initiated by KNEKS in the website on September 18,
2020 by making a bargaining agreement as an innovative sharia banking
product with the opinion that tawarruq can also be used to improve the
future of financial products in Indonesia.

Tawarrug contract in practice there are opinions that allow and there
are opinions that prohibit. Opinions that allow the tawarruqg contract are
scholars from the Hanafi, Shafi‘i and Hanbali schools who give the view
that the tawarrug contract is a valid transaction, including Abdul Aziz bin
Baz and Muhammad ibn Shaleh al-Uthaymin. The fugaha who allow
tawarrug contract use the basis of the verses of Al-Qur’an and the rules of
fighiyah, namely: “All buying and selling transactions are halal, except for
buying and selling transactions that have evidence for their prohibition by
Al-Qur’an and Sunnah.”

Dewan Syariah Nasional, Majelis Ulama Indonesia and Bank
Indonesia, in order to be able to create a healthy Islamic banking climate,
avoid products that have shara’ problems, allow some Islamic banking
products and prohibit others. One of the prohibited sharia banking products

is tawarruq contract, although in some countries this product is permitted.

3 Aldi, Adi, Andika, Anisa, “Dinamika Tawarruq sebagai Inovasi Produk Perbankan Syariah”,
KNEKS, September 18, 2020, accessed on October 4, 2022,
https://knks.go.id/berita/298/dinamika-tawarrug-sebagai-inovasi-produk-perbankan-
syariah?category=1

4 Asep Dadan Suganda, “Analisis Teori Bai’ Tawarruq dalam Muamalah Maliyah”, Jurnal
Islamiconomic, Vol.6 No.1 (2015): 7,
https://journal.islamiconomic.or.id/index.php/ijei/article/view/6




The prohibition of tawarruq contract by Dewan Syariah Nasional
and Majelis Ulama Indonesia is based on several reasons, that is® the
implementation of tawarrug contract is only limited to transactions on paper
with the aim of obtaining cash, the conditions for carrying out muamalah
activities are transparency and clarity in the transaction and there should be
no elements of gharar or syubhat in it, and it is felt that tawarruqg contract
has a greater problems than the benefit.

From various opinions regarding the tawarruq contract, some
scholars allow it and some prohibit it. Jumhar Ulama’ allow tawarruq
transactions in muamalah as long as there are no indications that lead to
usury practices. Conditions that need to be continuously monitored in
tawarrug transactions must be based on the scale of urgent needs (darurah),
it is not based solely on desire, so that the provision of regulations in terms
of tawarruq is truly in accordance with Islamic law. When faced with the
problem of someone’s need to get cash (liquidity) by using the bargaining
mechanism, it must really be based on that person’s needs, not for the needs
of other people. Thus, there are ulama who argue that bai’ rawarruq is
permissible if there is no other way to obtain cash.®

In the implementation, the tawarrug contract in Indonesia is

prohibited in Islamic banking products, however, in the implementation, the

5 Fatimah Zahara, R. Deddy Harryanto, “Implementasi Akad Tawarruq dalam Perbankan Syariah
di Indonesia”, ljtihad: Jurnal Hukum Islam dan Pranata Sosial, Vol. 35(2) (2019): 59,
https://journals.fasya.uinib.org/index.php/ijtihad/article/view/17

® Suganda, Analisis Teori Bai’ Tawarrug, 10,
https://journal.islamiconomic.or.id/index.php/ijei/article/view/6




tawarrug contract is permitted in non-bank financial products, namely
commodity exchanges. Even though it is allowed conditionally, or must
comply with several provisions contained in the fatwa, namely Fatwa No.
82 of 2011 concerning Commodity Trading based on Sharia Principles on
Commodity Exchanges. This permissibility is contained in Article 2 Rule
of Law “Commodity Trading on the Exchange, both in the form of Physical
Handover Trading and in the form of Follow-Up Trading, the law is
permissible by fulfilling the provisions stipulated in this fatwa.””

On the basis of the considerations in Fatwa No. 82 of 2011, there is
one foundation, that is foundation Number 7 “Tawarrug is not an
investment or financing scheme. Tawarrug is only permissible because of
necessity (there is a need) with conditions that must be met. Therefore,
Sharia Financial Institutions or Lembaga Keuangan Syariah (LKS) are not
allowed to bargain in meeting their operational liquidity needs, to replace
receiving funds through mudarabah products, wakalah for investment,
mutual fund products, and so on. Tawarrug may only be used to cover
liquidity shortages (difficulties), avoid (minimize) customer losses, and
overcome LKS operational difficulties.”®

Tawarrug contracts in Islamic banking are not permitted by ulama
in Indonesia, which is still being debated by some ulama because

transactions using these contracts are the same as bai’ al- ‘inah which is

7 Article 2: Rule of Law, Fatwa DSN-MUI No. 82 of 2011 about Commodity Trading based on
Sharia Principle in The Commodity Exchange, p. 11.

8 Fatwa DSN-MUI No. 82 of 2011 about Commodity Trading based on Sharia Principle in The
Commaodity Exchange, p. 9.



nothing more than filah from usury (riba). Wherease, the implementation
of tawarruq contracts on the Commodity Exchange is permitted, although
it is only conditionally permitted and it is not clearly explained that the
tawarrug contract is permissible, giving rise to the assumption that Sharia
Economic Law in Indonesia has legal dualism in the arrangement of
tawarruq contracts.®

In this case, the country that has implemented the tawarruq contract
is Malaysia. The use of tawarrug in Malaysia is permissible on the grounds
that this contract is included in darurah. They think that the tawarruq
contract can help Islamic banks in the world whose number and business
are very limited. So, the use of tawarrug contracts can help increase the
liquidity of Islamic Banking which is considered as an urgent emergency.'°
The implementation of tawarrug contracts in Malaysia has been carried out
at Malaysian Sharia Banking institutions, namely BNM or Bank Negara
Malaysia, Pawnshop Cooperatives at educational institutions such as those
found at UiTM, and also at Commodity Murabaha on the Exchange Market
in Malaysia: Bursa Suq Al-Sila .}* As for the opinion that prohibits saying
that the tawarrug contract is included in the bai’ al- ‘inah transaction which

includes transactions that are not allowed or haram.'? In Indonesia, it is

® Baihagqi, “Pengaruh Fatwa DSN MUI terhadap Pelaksanaan Transaksi Tawarruq”, (Magister
Thesis, Universitas Islam Negeri Syarif Hidayatullah Jakarta, 2017), 216,
https://repository.uinjkt.ac.id/dspace/handle/123456789/41587

10 Ali Samsuri, “Membincang Konsep Tawarruq dalam Dunia Perbankan Dewasa Ini”, Universum,
Vol. 9 No. 1 (2015): 34, http://repository.iainkediri.ac.id/353/1/70-275-1-PB.pdf

11 Dr. Dziauddin, Ph.D., PPT Tawarruq dalam Ar-Rahnu, UiTM, 2022.

12 Zahara, Harryanto, Implementasi Akad Tawarrug, 55.
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forbidden to apply the tawarruq contract so that there is no implementation
of the tawarruq contract in economic activities in Indonesia.

Tawarrug contract arrangements in Indonesia are based on DSN-
MUI Fatwa No. 82/DSN-MUI/V111/2011 concerning Commaodity Trading
based on Sharia Principles on Commodity Exchanges. The tawarrug
contract implemented in Malaysia has been implemented and is included in
the Sharia Banking product known as the Commodity Murabaha which has
obtained a Shariah Advisory Council (SAC) permit.® In Indonesia itself,
there is an innovation plan regarding the implementation of tawarruq
contracts in Sharia Financial Institutions (LKS). The existence of this
discourse is based on the hope that the MUI will be able to review the fatwa
that has been issued regarding the tawarrug contract.!* Because of the
related parties opinion that having a tawarruq contract presents benefits,
namely flexible acquisition, so that customers can immediately obtain
liquidity and can also be used in multipurpose financing. Although basically
there is no definite regulation that specifically discusses the law regarding
tawarrug contracts in Indonesia.

With the differences of opinion in the regulation regarding the
permissibility or prohibition of the tawarrug contract even though Indonesia
and Malaysia use the same school (mazhab) of thought, that is mazhab of

Shafi‘i, moreover there is a legal issue that the banking sector wants to

18 Lugman Nurhisam, “Bai’ Al-Tawarruq Perspektif Dewan Syariah Nasional

Indonesia dan Shariah Advisory Council Malaysia” (Magister thesis, Universitas Islam Negeri
Sunan Kalijaga Yogyakarta, 2016), https://digilib.uin-suka.ac.id/id/eprint/20726/

14 Zahara, Harryanto, Implementasi Akad Tawarrug, 62.



innovate on tawarrug contract. So that the problem arises about the istinbat
method that used in the formulation of the arrangements that underlie the
legal determination of the tawarrug contract, as well as the legal
implications arising from the determination of the tawarruq contract
arrangements. For this reason, the author is interested in studying more
broadly in the form of an undergraduate thesis with the title “Legal Istinbar
Method of Using Tawarrugq Contracts on Financing in Sharia Financial
Institutions (Comparative Study of Indonesia and Malaysia)”.
B. Statement of Problem
1. How the legal istinbay method of tawarruq contracts in financing at
Islamic Financial Institutions in Indonesia and Malaysia?
2. How the legal implication of tawarruq contracs in financing at Islamic
Financial Institutions in Indonesia and Malaysia?
C. Objective of Research
1. To describe how legal istinbar method against the arrangement of
tawarrug contracts in financing at Islamic Financial Institutions in
Indonesia and Malaysia.
2. To describe how legal implication against the arrangement of tawarrug
contracts in financing at Islamic Financial Institutions in Indonesia and

Malaysia.



D. Benefit of Research
1. Theoretical Aspect
For academics, expected the research to provide
recommendations or references and encourage further progressive
research about tawarruq contract.
2. Practical Aspect

a. For Government, expected the research can provide intake to
government of tawarruq contracts if judicial review will be carry out
on the regulation that have been formed.

b. For the public, expected the result of research can provide an
overview or estimate on the implementation of the rules regarding
tawarrug contracts in financing at Islamic Financial Institutions.

E. Conceptual Definition
a. Methods of Legal Istinbat

The legal istinbar method is a way to find sharia law through
legal sources or legal digging methods, the legal sources in question are
revelation and reality. Revelation is divided into two; namely the matlu,
namely Al-Qur’an and ghairu matlu namely the Sunnah. While that is
not a revelation if it is in the form of a consensus of the Muslim
mujtahidin then called ijma’ and if it is in the form of likeness ‘illat with
revelation then it is called giyas. Out of all of that then called the istidlal
various forms. Four kinds The first is what the Jumhar Ulama’ agreed

to used as an argument.



In the discussion of the istinbath method sharia law according to
Prof. Dr. Wahbah az-Zuhaili stated with two articles namely about al-
Dilalah or how to Instigate the law from the shariah texts that divides it
into two various ways namely Tarigah Hanafiyyah and Tarigah
Mutakallimin. While the second article regarding the letters that have

ma 'na (azaf, jar, zarf and syary). °

b. Tawarrug
Tawarrugq is one kind of contract in muamalah (Islamic
transaction) that involve 3 parties, which party 1 selling things to party
2 with credit payment, then in other transaction party 2 sell his things to
other person that called party 3 to get paid in cash or contant.®
c. Fatwa
Fatwa is a mufti’s opinion about something law in Islam which
is the answer to questions asked by the fatwa requester (mustafti).
Fatwas are not binding.!” In Indonesia the institution who has the
authority to issue fatwas is Dewan Syariah Nasional Majelis Ulama
Indonesia (DSN-MUI). Whereas in Malaysia the institution who has

authority to issue fatwa is Sharia Advisory Council (SAC).

15 Ariyadi, “Metodologi Istinbath Hukum Prof. Dr. Wahbah az Zuhaili”, Jurnal Hadratul
Madaniyah, Volume 4 Issue | (2017): 32.

16 Aldi, Adi, Andika, Anisa, Dinamika Tawarruq sebagai Inovasi.

17 Nova Effenty Muhammad, “Fatwa dalam Pemikiran Hukum Islam”, Al-Mizan, Vol. 12(1)
(2016): 152, https://media.neliti.com/media/publications/289950-fatwa-dalam-pemikiran-hukum-
islam-cc4218de.pdf




F. Methods of Research
1. Type of Research
The type of this research is normative legal research, because the
research conducted by studying the norms in law. According the opinion
by E. Saefullah Wiradipradja normative research (legal research) is
research that studies positive legal norm as research object. In the
normative legal research, the law is no longer regarded as something
that is just a phantasy but law is the written norm as constitution,
principle, and also legal institution that applies to the country.
Normative research it’s also known legal doctrinal research, because the
research carried out only on written regulations or law materials. 8
The legal norm that will be studied is Fatwa DSN-MUI No. 82
Tahun 2011 and Policy Document about tawarrug BNM/PD/RH/028-8
that is formed by Sharia Advisory Council (SAC) Malaysia, and also
secondary legal materials in the form of library materials related to

research.

2. Research Approach
The research approach used in this research are:
a. Conceptual Approach
The conceptual approach is an approach by understanding and

studying legal materials.

18 Muhaimin, Metode Penelitian Hukum, (Mataram: Mataram University Press, 2020), 45.
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b. Comparative Approach
The comparative approach is one way of comparing one legal rule
with others. In Islamic research of method comparative approach be
known mugaranah approach, with using specification approach in
historically, sociology, anthropology, and others.'® In this research
using comparative approach with specification in historical and
sociology for the issuance of a fatwa on the law of tawarruq
contracts in Indonesia and Malaysia.
3. Law Material
The primary legal materials is materials that have a legal status
consisting of legislation, official records or treatises in the making of
laws and regulations invitations and judges decisions.?® The primary
legal materials used are:
a. Fatwa DSN-MUI No0.82/DSN-MUI/VI111/2011 about Commodity
Trades based on Sharia Principle on The Exchange Commaodity.
b. Policy Document of Tawarruqg BNM/RH/PD 028-8.
The secondary legal materials in this research used are books,
articles, journals and others?* which support the secondary data in this

study.

19 Faisar Ananda Arfa, Metode Penelitian Hukum Islam, (Bandung: Citrapustaka Media Perintis,
2010), 61.

20 Ishag, Metode Penelitian Hukum dan Penulisan Skripsi, Tesis, serta Disertasi, (Bandung:
Penerbit Alfabeta, 2017), 68.

21 Johnny Ibrahim, Teori & Metodologi Penelitian Hukum Normatif. (Malang: Bayumedia
Publishing, 2006), 392.
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The tertiary legal materials in this research used are materials

from the internet in the official website.

4. Law Material Collection
The data collection methods in normative legal research known
3 (three) types, namely:?2
a. Literature Study (bibliography study);
Literature study is assessment written information regarding the law
originating from various sources and widely published as well
needed in normative legal research.
b. Document Study;
Document study is is assessment written information regarding the
law that is not publicly published, but may not known by certain
parties.
c. Archival Study (file or record study);
Archival study is an study information that written about the events
that occurred at that time past (including legal events) that have
historical value, stored and maintained in place specifically for
reference. It can be letter,certain records, maps, sketches, or

documents.

22 Muhaimin, Metode Penelitian Hukum, 66.
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This research using the literature study (bibliography study)
because the law material that used is widely published in the internet

(official institutions website).

5. Analysis of Law
The analysis method that using in this normative research is qualitative

analysis, in this method the data obtained is presented descriptively. The

analysis methods on normative legal research there are include 3 steps:

a. lIdentification of legal facts as a first step; could in the form of actions,
events, or circumstances.

b. Related legal examination or discovery with legal facts (concrete
norms); carry out inspections or discoveries of laws and regulations
invitation to discover legal concepts; indicators of behavior, or
prohibited actions, permitted and ordered.

c. Application of law; application of legal norms (the regulation) to legal
facts.?

G. Previous Research
The title of research taken by researcher is: “Legal Istinbat Method
of Using Tawarrug Contracts in Financing on Sharia Financial Institution

(Comparative Study of Indonesia and Malaysia)”. Some of the previous

research related to this research will be described below, including the

following:

23 Muhaimin, Metode Penelitian Hukum, 70.
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1. Doctoral Thesis by Muhammad Maksum with the title: “Fatwa
Dewan Syariah Nasional Majelis Ulama Indonesia dalam
Merespon Produk-Produk Ekonomi Syariah Tahun 2000-2011
(Studi Perbandingan Dengan Fatwa Majelis Penasihat Syariah
Bank Negara Malaysia)”.?* In this study, it is concluded that the
main contracts that are used together in the DSN and MPS fatwa
are ijarah, mudarabah, murabahah, musyarakah, gard,
wakalah, bai’, istisna’, kafalah, hibah, wadi ‘ah, salam, rahn,
and sarf. Another contract used in the DSN fatwa namely
ju‘alah, hawalah, and hawalah bi al-ujrah. MPS does not use
the two contracts, but use the contract of tawarrug, bai ‘ al- ‘inah,
bai‘ al-dain, and wakaf. On the other hand, DSN does not use
the contract of tawarruq and bai’ al-dain, but using bai’ al- ‘inah
contract due to darurah (emergency condition).

The similarity of this study is that both make the DSN-MUI Fatwa
which stipulates a permitted and prohibited sharia economic product as an
object of research. However, the difference is the specification of the object.
In research by Muhammad Maksum examines what sharia economic
products are permitted and prohibited by DSN-MUI in comparison with the
Fatwa of the Sharia Advisory Council of Bank Negara Malaysia, while in

the research that will be discussed further by researchers is the fatwa

24 Muhammad Maksum, “Fatwa Dewan Syariah Nasional Majelis Ulama Indonesia dalam
Merespon Produk-Produk Ekonomi Syariah Tahun 2000-2011 (Studi Perbandingan Dengan Fatwa
Majelis Penasihat Syariah Bank Negara Malaysia)”, (Doctoral Thesis, Universitas Islam Negeri
Syarif Hidayatullah Jakarta, 2013).
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regarding tawarruq contracts in Indonesia with a comparison of the fatwa
regarding the tawarruq contract in Malaysia that is used in Sharia Financial

Institution.

2. Magister Thesis by Lugman Nurhisam with the title: “Bai” Al-
Tawarruq Perspektif Dewan Syariah Nasional Indonesia dan
Shariah Advisory Council Malaysia”.?® In this study, it is
concluded that the main contracts that the mechanism of al-
tawarrug, cannot be considered as an Islamic financial product,
because there are many flaws in it. It is known that there are Zilah
which are not good, namely leading to usury, so this is the reason
for the majority of scholars not ratifying the contract of tawarruq
in Indonesia. While Malaysia believes that the sale and purchase
of al-tawarruq is halal as a basic rule for the legitimacy of the
contract, which has been applied in personal financing in Islamic
banks, as well as a murabakzah commodity (murabakah
commodity) on the Malaysian Exchange called Bursa Suq Al-
Sila.

The similarity with this research is that they both examine the
comparison of tawarruq contracts between Indonesia and Malaysia.
However, what is different is that previous studies examined the views of
figh scholars on al-tawarrug, aspects of financial products, and Islamic

legal framework. While the research that will be discussed by researchers is

25 Nurhisam, Bai’ Al-Tawarrug.
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the istinbath method and the legal implications of the ratification of the

fatwa regarding the tawarruq contract both in Indonesia and Malaysia.

3. Thesis by Nurfajri Herman with the title: “Konsep Akad
Tawarruq Menurut Mazhab Syafi’i dan Mazhab Hanbali (Studi
Komparatif)”.?® This research concludes that the similarities
between the two schools of thought in defining tawarruq are that
tawarrug is a sale and purchase contract involving three parties
in the transaction. The difference is that the Shafi’i School of law
(permissible), because all forms of buying and selling are lawful
unless there are verses or hadiths that prohibit it, while the
Hanbali School considers tawarrug to be makruh and
permissible.

The similarity with this research is that they both make the tawarruq
contract the object of research. However, the difference between the
research conducted by Nurfajri Herman and the research that will be
discussed by researchers is the material that will be used as a comparison.
In Nurfajri Herman’s research, the Mazhab point of view is the object of
comparison, while the researcher makes fatwas or regulations that have been

ratified by Indonesia and Malaysia as comparative object of research.

4. Magister Thesis by Baihagi with the title: “Pengaruh Fatwa

DSN MUI terhadap Pelaksanaan Transaksi Tawarrug”.?” This

2 Nurfajri Herman, “Konsep Akad Tawarruq Menurut Mazhab Syafi’i dan Mazhab Hanbali (Studi
Komparatif)”, (Undergraduate Thesis, Institut Agama Islam Negeri Parepare, 2022).
27 Baihagi, Pengaruh Fatwa DSN MUI.
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study concludes that tawarruq transactions are not considered as
Islamic financial products because there are many deficiencies
in them and there are hilah that lead to usury.

The similarity of this research with previous research is the research
object, namely the tawarruq contract in Indonesia. The difference lies in the
research focus, in previous research specifically on the implementation or
implementation of the tawarrug contract. Meanwhile, the researcher
examines the comparison of the istzinbat method and the legal implications

of using tawarrug contracts in Indonesia and Malaysia.

5. Thesis by Nurasmaa Hawa Binti Omar with the title:
“Pelaksanaan Sistem Pembiayaan Bai’ A/-Tawarruq pada Bank
Islam Malaysia Berhad (BIMB) Cabang Selangor dalam
Perspektif Hukum Islam”.?® This research concludes that in
Malaysia, tawarruq transactions are permitted to be applied to
financing both in Islamic banks and as murabahah commodities
on the Malaysia Exchange. Although there are still some
doubtful aspects in the implementation of the tawarrug contract
at BIMB, such as the initial agreement (tawatu’) which is

prohibited by the fugaha scholars.

28 Nurasmaa Hawa Binti Omar, “Pelaksanaan Sistem Pembiayaan Bai’ Al-Tawarruq pada Bank
Islam Malaysia Berhad (BIMB) Cabang Selangor dalam Perspektif Hukum Islam”, (Undergaduate
Thesis, Universitas Islam Negeri Ar-Raniry Banda Aceh, 2018), https://repository.ar-
raniry.ac.id/id/eprint/6221/2/Nurasmaa%20Hawa%20Binti%200mar.pdf
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The similarity with previous research is that the research object is
about the tawarrug contract in Malaysia which is the same as one of the
research objects that the researcher will study. The difference is that
previous research only examined the practice of tawarruqg contracts in
Malaysia, while the researchers studied comparisons of tawarruq contracts
from Indonesia and Malaysia with specifics on the istinbat method and the

legal implications of using tawarrug.

6. Thesis by Widiya Siti Rahmah with the title: “Perbandingan
Pemikiran Ibnu Taimiyah dan Imam Ali Al-Mardawi terhadap
Transaksi Tawarrug dan Implementasinya dalam Tinjauan
Fatwa DSN-MUI No.82/DSN-MUI/VINI/2011”.% From this
research, it can be concluded that the tawarruq transaction was
not legalized by the DSN-MUI due to various deeper
considerations, there is no community readiness to implement it,
and it has more mafsada than benefits, but it can turn into a
legitimate tawarruq if the mafsada is removed.

The similarity with previous research is to make the tawarruq

contract in Indonesia one of the research objects using comparative research

methods. However, the difference is that previous studies used Ibn

2 Widiya Siti Rahmah, “Perbandingan Pemikiran Ibnu Taimiyah dan Imam Ali Al-Mardawi
terhadap Transaksi Tawarrug dan Implementasinya dalam Tinjauan Fatwa DSN-MUI No.82/DSN-
MUI/VIII/20117, (Undergraduate Thesis, Universitas Islam Negeri Syarif Hidayatullah Jakarta,
2021)
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Taimiyah’s opinion as a comparison material for the implementation of

tawarrug contracts in Indonesia.

7. Journal by Asep Dadan Suganda, Jurnal Islamiconomic

“Analisis Teori Bai’ Tawarruq dalam Muamalah Maliyah”*

From this research it can be concluded that in bai’ at-tawarrug

there are scholars who allow the transaction and some others

prohibit its implementation. Among the scholars who allow bai’

tawarruq are the classical scholars from the Hanafi, Shafi’i and

Hanbali schools such as Abdul Aziz bin Baz and Muhammad ibn

Shaleh al-Utaymin. While the scholars who banned it were Ibn

Taimiyah and Abu Hanifah. Some of the Maliki School also

considers tawarrug to resemble an al-‘inah transaction.

Likewise, Umar bin Abdul ‘Aziz, Muhammad bin al-Hasan,

Ibnul Qayim, and Ibn Taimiyah from the Hanbali School also
rejected the tawarruqg transaction.

The similarities with this research are the similarities with this
research is the tawarruq contract as the object of research. The difference
with this research is the focus of the research which in previous studies
examined the opinions of ulama mazhab regarding the tawarruq contract,

while comparative researchers of tawarruqg contracts in Indonesia and

Malaysia in Sharia Financial Institution (LKS).

% Suganda, Analisis Teori Bai’ Tawarrug.
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8. Journal by Ali Samsuri, Jurnal IAIN Kediri, Jurnal Universum,
with the title “Membincang Konsep Tawarrug dalam Dunia
Perbankan Dewasa ini”.3 From this research it can be
concluded that the tawarrug contract was allowed by the
previous scholars because the jurists at that time had different
circumstances and the macroeconomic analysis tools needed to
find the mafsadah of the tawarruq effect did not exist at that time
and also because the mafsadah effect of tawarruq on the
economy as a whole at that time now is not the same as then.

The similarity with previous research is that researchers examine the

tawarrug contract. The difference is that in previous studies the researchers
studied the details of the tawarruq concept and the opinions of the scholars
about it. In contrast to researchers who study the legal comparisons of the

tawarrug contract between Indonesia and Malaysia.

9. Journal by Fatimah Zahara and R. Deddy Harryanto, Jurnal
Ijtihad: Jurnal Hukum Islam dan Pranata Sosial, with the title of
research “Implementasi Akad Tawarrugq dalam Perbankan
Syari’ah Indonesia” 3 From this study it was concluded that in
principle, the tawarruq contract is not completely makruh and
unlawful. The tawarrug concept is used as the basis for Middle

Eastern countries in carrying out the tawarruq contract,

31 Samsuri, Membincang Konsep Tawarrug.
32 Zahara, Harryanto, Implementasi Akad Tawarrug.
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especially when there is an urgent need for customers and
Islamic banking with a deficit.

The similarity with previous research is the tawarruq contract in
Indonesia as a research object. The difference is that previous studies
studied the implementation of tawarruqg contracts in Islamic banking in
Indonesia, while researchers studied the comparison or comparison of the
istinbat method and the legal implications of tawarrug contracts in

Indonesia and Malaysia.

Table 2.1 Previous Research

No. Name Title of Research |  Similiarity Difference
In the previous
study examined
what sharia
Fatwa Dewan The economic
Syariah Nasional | similarities of | products were
Majelis Ulama this study are | permitted and
Indonesia dalam | that both make | prohibited by
Merespon the Fatwa of the DSN-MUI
Muhammad Produk-I_Drodu_k DS_I\I-I\/IUI and on the
Maksum Ekonomi Syariah W_hlch Fatvv_a of thg
1 : .| Tahun 2000-2011 | stipulates a Sharia Advisory
Doctoral Thesis, . . .
Jakarta 2013 (Studi _ perm_lt'_ted and | Council of Bank
Perbandingan prohibited Negara
Dengan Fatwa sharia Malaysia, while
Majelis Penasihat | economic the researcher
Syariah Bank product asan | examined the
Negara object in the fatwa regarding
Malaysia) study. tawarruq
contracts in
Indonesia and in
Malaysia.
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In the previous

study, it
examined the
views of figh
The similarity | scholars towards
with this al-tawarrug.
., research is that | While the
Bai’ Al-Tawarruq .
Lugman : they both research is
. Perspektif Dewan .
Nurhisam, ' . examine the about the
. .| Syariah Nasional . o
Magister Thesis, . comparison of | istinbat method
Indonesia dan
Yogyakarta . . tawarruq and the legal
Shariah Advisory o
2016 . 7| contracts implications of
Council Malaysia o
between the legalization
Indonesia and | of fatwas
Malaysia. regarding
tawarruq
contracts in
Indonesia in
Malaysia.
In the previous
study, it
examined the
views of figh
scholars
towards al-
tawarrug. .
wniete | Tedfornce
Konsep Akad research that P
- : research
Nurfajri Tawarrug will be examined the
Herman, Menurut Mazhab | researched is comparison of
Undergraduate | Syafi’i dan about the tawaprru
Thesis, Pare Mazhab Hanbali | istinbar contractg
2022 (Studi method and
Komparatif) the legal betwe(_en the
Shafi’i and

implications of
the legalization
of fatwas
regarding
tawarrug
contracts in
Indonesia and
Malaysia.

Hanbali schools.
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The similarity

In previous
research
specifically on
the
implementation
of the tawarruq

of this research | contract.
Pengaruh Fatwa . : .
with previous | Meanwhile, the
— DSN MUI .
Baihaqi, research is the | researcher
; .| terhadap :
Magister Thesis, research examines the
Pelaksanaan . :
Jakarta 2017 ) object, namely | comparison of
Transaksi R
Tawarrug the tawarrug the istinbatr
contract in method and the
Indonesia. legal
implications of
using tawarruq
contracts in
Indonesia and
Malaysia.
In the previous
research, it only
Pelaksanaan examined the
Sistem The similarity practice of
Pembiayaan Bai’ | \yith previous tawarruq
Al-Tawarrug research is the | SONtracts in

Malaysia, while

Nurasmaa Hawa pada B".ink Islam ;I]r::)lg}étcsi g]:‘ the r_esearchers
Binti Omar, Malaysia Berhad research with StUd'ed. f
Undergraduate (BIMB) Cabang one of the ;::Vr\?aprziﬂ;ons 0
;22%'52’ OBlaénda Selangor_ dalam gsjfggzssgﬁéfg contracts from
Perspektif Hukum " | Indonesia and
Islam namely the Malaysia with
tawarrug 2
. specifics on the
(Analisis Akad (IiznltracF In istinbar method
Baiti Home alaysta. and the legal
Financing) implications of
tawarruq
contracts.

- . Perbandingan The similarity | The difference
\lggrc]jrlr)]/:hsm Pe{nikiran Ibnu with this_ is that previous
Un dergr:al duate Taimiyah dan research is the | research used

Imam Ali Al- tawarruq Ibn Taimiyah’s
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Thesis, Jakarta | Mardawi contract in opinion as a
2021 terhadap Indonesia asa | comparison
Transaksi comparative material for the
Tawarrug dan research tawarrug
Implementasinya | object. contract in
dalam Tinjauan Indonesia.
Fatwa DSN-MUI
No.82/DSN-
MUI/VIN2011
The difference
lies in the focus
of the research,
which in
previous studies
The similarity ex?‘”.“”ed :che
. : with this opInions o
Asep Dadan Analisis Teori . scholars
- research is the X
Suganda, Bai’ Tawarrug regarding the
tawarrug
Journal, Banten, | dalam Muamalah contract as the tawarrug
2015 Maliyah i contract. While
object of
the researchers
research. .
examined the
comparison of
tawarruq
contracts in
Indonesia and
Malaysia.
In previous
research, it
examined the
details of the
o tawarruq
Membincang The S|m|I§rlty concept and the
K . with previous opinions of
Ali Samsuri, q olnsepD awarruq | yesearch is that S(E)holars about
Journal, Kediri Pa %m kunla researchers it Whereas. the
2015 Der an ?n_ examine the résearcher ’
ewasa Int tawarrug :
examines the
contract.
legal

comparison of
the tawarrug
contract
between
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Indonesia and
Malaysia.

Fatimah Zahara
and R. Deddy
Harryanto,
Journal, North
Sumatera 2019

Implementasi
Akad Tawarrug
dalam Perbankan
Syari’ah
Indonesia

The similarity
with previous
research is the
tawarruq
contract in
Indonesia as a
research
object.

In the previous
research studied
the
implementation
of tawarruq
contracts in
Indonesia, while
the researchers
examined the
comparison of
the istinbat
method and the
legal
implications of
tawarrug
contracts in
Indonesia and
Malaysia.

. Systematic Discussion

In this systematic discussion of research will explain the description

of research that started from first chapter until the last chapter according to

The Guidence of Writing for The Faculty of Syariah UIN Maulana Malik

Ibrahim Malang, that the normative research contains 4 chapter and written

in paragraph form which forms a systematic sequence of discussions. The

systematics writing in this study namely:

CHAPTER I Introduction. In this chapter contains an introduction

consisting of the background of the problem, the formulation of the

problem, objectives, benefits, research methods, previous research, and

writing systematics.
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CHAPTER II Literature Review. In this chapter contains juridical
concepts as a theoretical basis for study and analysis of problems
and contains the development of data, sourced from books, journals,
legislation and other sources.

CHAPTER Il Discussioun of Research Finding. In this chapter
contains a discussion regarding the review of the legal istinbat method of
using tawarrug contracts and it is legal implications in Islamic Financial
Institutions in Indonesia and Malaysia which answer the formulation of the
problem that has been set.

CHAPTER IV Closing. In this chapter contains conclusions and

suggestions which is the last chapter.
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CHAPTER I

LITERATURE REVIEW

A. Legal Istinbat Method

The word of istinbaz it’s from Arabic word ) (Uei—losy—1lol)

which means the water that coming out from the ground.®® Based on
terminology istinbay attempt to interpret nas (Al-Qur’an and Al-Sunnah)
which need further exploration in their meaning by optimizing the ability of
thinking.3* So, it is can be concluded that istinbat is methods or ways to find
Islamic law sourced from the Al-Qur’an and Al-Sunnah by using
consideration and the ability to think.

According to Prof. Dr. Wahbah Zuhaili legal istinbat method is
procedur to finding (legal digging method) the Sharia Law of some object
or product according Islamic law sources that has been agreed upon by the
Fugaha’® The sources of law which is used as the basis for carrying out

legal istinbat according to Imam Shafi’l there is:*®

33 Mahmud Yunus, Kamus Arab Indonesia, (Jakarta: PT. Hidakarya Agung, 1989), 438.

34 Muhammad Syukri Albani Nasution, Filsafat Hukum Islam (Jakarta: PT. Raja Grafindo
Persada, 2012), 155.

3 Ariyadi, Metodologi Istinbath Hukum, 32.

% Nur Kholifah, Miftakhul Rohman, “Metodologi Istinbath Hukum Imam Asy-Syafi’i”, JURNAL
SINDA Vol. 2(2) (2022): 47, https://doi.org/10.28926/sinda.v2i2.469
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a. Al-Qur’an and Sunnah

b. If the law not comfirmed in Al-Qur’an and Sunnah, then ijma’ can be
used as the source to find the legal.

c. Fatwa Sahabr (not ikhtilaf).

d. The opinion that be debated around the shahabiy (ikhtilaf).

e. Qiyas can be used if the law can’t be found in Al-Qur’an and also

Sunnah.

The sources of Islamic Law according Jumhur Ulama’ has
differences of opinion there are divided into agreed and disputed methods.
The agreed sources (dalil) is Al-Qur‘an, sunnah, ijma’, and giyas.®’
Whereas disputed (ikhtilaf) sources among jumhur ulama is istiksan,
istishab, ‘urf’, maslahah mursalah, syar’'u man gablana, sad al-dhari’ah

dan Mazhab Sahabi. The explaination agreed sources there are:

a. Al-Qur‘an
b. Sunnah

c. Ijma’

Iima’ according to language means agreed. According to
terminology means agreement of the people of Rasulullah saw. in the
period after he died to find the law of a matter. Ijma’ is considered
legally valid by the words and deeds of the scholars, even though it is

only carried out by some of the scholars, as well as ijma’ sukuti or

37 Moh. Bahrudin, IImu Ushul Figih, (Lampung: CV. Anugrah Pratama Raharja, 2019),23.
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approval of the silence of the existing scholars. An example is the
scholars consensus about the cause of ablution being canceled is because

something that normally comes out of two holes; baul (urine) and feces.

Imam Shafi’i looked for arguments to determine giyas by using
the argument of hadith where some of his friends had done it, and the
scholars who were there at that time did not deny it, so that was what

was called ijma’.

d. Qiyas

Qiyas is a legal argument that is used to return the law to the
original law with the ‘illat contained in both of them in determining a

legal provision.®
The conditions of giyas, there are:®

1) Asl (Subject)
Asl conditions according to Imam al-Ghazali and Saifuddin al-
Amidi are as follows:
a) Law of asl cannot be written or canceled, because it is permanent
law,
b) Law of asl is determined by shara’,

c) Asl not a far ‘u from other asl,

38 Abdul Hamid Hakim, &gidll aelhdll 5 4idll Jao! s idsf (sols, Trans. Sukanan and Khairudin, (KSI
&

Al-Khoirot, 2023) 26.
% Nasrun Haroen, Ushul Figh I, (Jakarta: Logos Wacana Ilmu, 1997), 73.
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2)

3)

d) Dalil that establish the ‘i//at in asl it is especially dalil, not
general,

e) Asl will not change after giyas done.

Hukm al-Asl

According Ulama’ of Usul Figh said that the conditions hukm al-asl

Is:

a) Not a speciality, which means can not be developed to far ‘u.

b) Hukm al-asl does not come out of the provisions of giyas, which
means if the legal of something differently determained by giyas
rules, then other laws may not be imposed on that law.

c) Nothing nas which explain legal of far‘u which will be
determined by law.

d) Hukm al-asl was first established by far ‘u.

Far ‘u (Object)

Ulama of Usul Figh said that the conditions of far ‘u there are four

conditions, that is:

a) The ‘illat is the same as the ‘illat that exists in asl, both in its
substance and in it’s type

b) The original law does not change after giyas is carried out

¢) The law of far ‘u does not precede asl law

d) There is no text or ijma’ which explains the far u law.
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4) ‘Illat (Causality)
The definition of ‘illat is identifying characteristics or causes for the
existence of law (which causes the emergence of law). For example,
in buying and selling, the element of pleasure is the main element.
However, because the element of rida is an inner problem and
difficult to express, Islamic law determines ijab and gabul to
measure this element of pleasure.

The explaination about ikAtilaf sources there are:

IstiZisan

Istizsan according to language means to consider something that
good, while according to the term isitihsan is turning away a mujtahid
from using giyas that is real to khaf (vague) giyas or from general law
to the law of istithna’i (exception) because there is an argument
according to logic justify it. According to other ulama, istizsan is an
argument that came out of the thought of a mujtahid who set the
preference of giyas khafi from qgiyas jali, or prioritizing specific legal

provisions (juz'i) over provisions general (kulli).

The forms of istizsan based on the arguments that to support it,
can be divided into six, namely istizsan with texts, with consensus, with
darurah, with giyas khaft, with ‘urf or with maslakah.

1) Istiksan bi al-giyas al-khafi; is the origination of law through deep

contemplation and research, on a case or events that have two
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2)

3)

4)

5)

6)

arguments, namely in the form of giyas ja/7 and giyas khafi, and each
of these propositions has own legal consequences.

Istizsan bi al-nas; is the permissibility of the above laws that have
been universally established and become general rules, because
specifically there are texts from Al-Qur’an or Sunnah which allows
it.

Istizsan bi al-ijma’; is the fatwa of the mujtahids about something
law in contemporary problems that violate universal rules that have
become general rules because of a habit.

Istizsan bi al-darurah; is an exception to the law has been
established, because of the difficulties that will occur if the law or
those provisions are used.

Istizsan bi al-maslakah; is a conflicting law with general rules that
have been set due to common interests and security

Istizsan bi al-‘urf; is the transfer of a law or rule that has been

established because of the existence of tradition apply.

Istishab

Istishab is the determination (applicability) of law against

something future cases on the basis that the law has been happened

before, because there was no such thing require changes to the law. Or

establish a previous law, so the new law change it.

If a mufti is asked about a problem, then he must seek its law in

Al-Qur’an, then sunnah, then consensus, then giyas. If he does not find
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(the law there), then he can set the law by interesting application of past
laws in the present (istishab al-hal). If he doubts that the law will not

apply, then the principle of origin is that the law remains in effect.

Istishab is the end of the sharia proposition which is the place of
one’s return mujtahid to know the law of something that is confronted
to him. Therefore, the experts in the science of usul figh argues that
actually istishab is the way the last fatwa reference. It is the application
of law to something with the law that has existed before, as long as there

is no argument who changed it.*°

c. Al-‘urf

‘Urf or it is can known with adah, the meaning is habit,
something that is usually done by the related community, it can be word,
deed, or omission. ‘Urf generally divided into 2 types, that is al- ‘urf
sahih and al-‘urf fasid. Al- ‘urf'sahih that is, what is known to each other,
does not violate the sharia proposition, does not justify what is unlawful
and does not cancel what is obligatory. Whereas for al- ‘urf fasid, that is
what people know each other, but are different from sharia, or justify
what is unlawful, or cancel what is obligatory.

d. Maslakah Mursalah

According ulama, maslakzah mursalah is an argument sharia, on

which the sharia law is built. There are two arguments put forward by

40 Bahrudin, Ilmu Ushul Figih, 66.
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people in this problem. First, renewing the welfare of society and not
have prohibitions. Second, the rulings of tasy»i’ companions and zabi ‘in,
as well as the imams mujtahid. In fact, they legislated the law to set the
law the absolute welfare of society. Conditions to be used as an

argument:

1) Maslakah the truth, not a matter of wahamiah (fantasy).
2) Public interest, not individual interest.
3) The tasyri’ must not conflict with the benefits of this law or the

principle of principles established by nags or ijma’.

Some scholars say that it is maslakzah mursalah which does not
use shar‘i with explanations and not canceling it then here shar‘i is not
built on him. There are two arguments put forward by people. First,
shar‘i maintains everyone’s welfare based on texts and what was stated

by giyas. Second, tasyri” is built on absolute maslakah.

Syar ‘u Man Qablana

Al-Qur’an and sunnah have told about one of sharia law, which
Allah gave to people who were earlier than us. There are things and texts
that were conveyed to the Prophet saw. also by Allah Ta‘ala has been
conveyed to the people long ago. There are things that are no different
according to what is prescribed to us in the form of regulations we must

follow. According to the Mazhab Hanafi, there are also some people
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from the Mazhab Maliki and Shafi‘i said that we must follow the sharia

that we have practice as told to us.

According to some scholars, in fact there is no sharia that we
have, because our sharia revokes the previous sharia. Except when there
Is in our sharia what it stipulates. Because our sharia is justified the

former sharia, whatever is different from it.*
f. Sadd Al-Dhari’ah

An activity that is carried out which is basically permissible
because it contains benefits, but the goals to be achieved end up being

harm (mafsadat).

The simple analogy, someone buys a car for two hundred million
on credit, this is legal because the seller gives waivers to the buyer to
pay it off in installments. However, if the car is resold to the seller
(creditor) for a cash price of one hundred and ninety million, then this
goal will lead to a disaster, because it is as if the multiplication of debts

is without cause. Therefore such actions are prohibited.

Wahbah Zuhaili and Ibn Qayyim al-Jauziyah classified the
definition of al-dhari’ah into two kinds. That is sadd al-dhari’ah and

fath al-dhari‘ah. According opinion of Ibn Qayyim al-Jauziyah:*?

41 Abdul Wahab Khalaf, llmu Ushul Figih, (Kairo: Maktabah Dakwatul Islam, 1956), 84-93.
42 Haroen, Ushul Figh I, 160.
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1) Sadd Al-Dhari ‘ah is something that leads to something bad.
2) Fath Al-Dhari ‘ah is the way to something good (maslakah).

Sadd al-Dhari’ah method is more of a method that discusses the
impact or consequences of an application of an activity. If the course of
an act is permissible in sharia or has benefits then it is recommended,
but if the impact is on something that is forbidden, for example causing

harm or damage, then the law is not permissible (haram).*®

Imam ash-Syatibi stated that there are three conditions so that an

action is prohibited, namely:**

1) The actions taken lead to mafsadat,

2) Benefit is stronger than work benefit, and

3) In carrying out permissible actions, the elements of harm are
more than the maslazah.

g. Mazhab Sahabt

After the death of Rasulullah, the people who gave fatwas to the
people (ummat) on that time was the sakabah. They all know figh,
science and everything that is usually conveyed by Rasulullah,
understanding Al-Qur’an and the laws. This is the source of the fatwas

in various problems that occur. Several narrators from the tabi‘in

4 Abd. Rahman Dahlan, Ushul Figh, cet-2 (Jakarta: Amzah, 2011), 236.
4 Haroen, Ushul Figh I, 162.
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narrated and recorded hadith, so that some of them wrote riwayah, in

addition to the sunnah of Rasulullah SAW.*
B. Tawarruq

Tawarruq it is comes from Arabic word “wariq” which means
symbol or character tar of silver. The word tawarruq is used to interpret,
search for silver, the same as the word fa‘allum, which means seek
knowledge, namely study or school. The word of tawarrug can be
interpreted more broadly its to finding for cash with a variety ways, that can
be by looking for silver, gold or other coins. However the meaning of

literature is the various ways in which to get cash or liquidity.*®

The legal of tawarrug contract it’s based on Q.S. Al-Bagarah verse

275
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4 Khalaf, llmu Ushul Figih, 94.
4 Samsuri, Membincang Konsep Tawarrug, 29.
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“Narrated Abu Sa ‘id Al-Khudri and Abu Hurairah (radhiyallahu ‘anhuma)
Allah's Messenger, appointed a man as the ruler of Khaibar who later
brought some Janib (i.e., dates of good quality) to the Prophet . On that,
Allah's Messenger said (to him), “Are all the dates of Khaibar like this?”
He said, “No, by Allah, 0 Allah's Messenger! But we take one sha’ of these
(dates of good quality) for two or three sha’ of other dates (of inferior
quality) .” On that, Allah's Messenger a said, “Do not do so as it is a kind

of usury (Riba Fadl) but first sell the inferior quality dates for money and
then with money, buy Janib .”

(Hadith of Shahih Al-Bukhari No. 4244,4245 — s\l LS : Chapter The
appointment of a ruler for Khaibar by the Prophet)*8

In general, the opinion that allows al-tawarruq because it is part of
buying and selling activities. The hadith indicates to try to find a financing
instrument that is in accordance with sharia and can meet economic needs.
On this basis, the concept of al-tawarruq is a financing instrument that

prioritizes human desires.*°

According to Prof. Dr. Wahbah Zuhaili tawarruq contract is buying
a commodity on deferred payment basis and then selling it on cash basis to
a person other than the buyer, at a lower price. In tawarruq contract there is
3 parties involved in this contract, they are seller (muwarriq) or creditor,

buyer (mustawriq or mutawarriqg), and also the one buyer who is looking

8 Al-Bukhari, ¢5, ) > Vol. 5, Trans. by Muhammad Muhsin Khan, (Riyadh: 5 &/ =/ 1

£, 1997), 335,
4% Omar, Pelaksanaan Sistem Pembiayaan Bai’, 23.
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for liquidity. In this contract, of course, you must have an object as part of

the transaction its called subject matter: commodity.>

The classical fugaha’ define the tawarrug contract based on the
system operational not by definition by concept. It can be seen like what
was explained by Ibn Taimiyyah that if someone need money with cash,
then at the same time buy a commodity (price) for example, Rp.1.000.000
at a higher price to sell (divide obtain cash), then this is called al-tawarrug.
However Contemporary Fuqgaha’ define the tawarrug contract generally
that al-tawarruq functions to get cash in addition to the form of party
involvement third (who is not the original seller) in the al-tawarruq

transaction which aspect this is what differentiate it from bai’ al-inah.>

The simple example for tawarruq contract is Mr. A needs money to
pay for his son’s hospital fees. Then he went to Mr. B’s shop, with the
intention that Mr. A would buy a computer for Rp. 7.000.000 on credit with
payment period of 12 months. Mr. B allowed and agreed, then gave the
computer according to Mr. A's order. After Mr. A got the computer he
ordered, he sold the computer to another party who needed a computer for

Rp. 6.500.000 in cash.

% Wahbah Zuhaili, “Tawarrugq, Its Essence and Its Types: Mainstream Tawarruq and Organized
Tawarruq”, 2, https://www.iefpedia.com/english/wp-content/uploads/2009/09/
51 Omar, Pelaksanaan Sistem Pembiayaan Bai’, 18.
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C. Financing in Sharia Finance Institution

Financing is one of the products that exist in Sharia Financial
Institutions, which in Conventional Financial Institutions is known as
credit.>? According to Law No. 10 of 1998 Article 1 verse 11 about banking
concern, the definition of credit is “Credit is the provision of money or
equivalent claim to money based on a loan agreement between a bank and
another party, obligating the borrowing party to repay his debt after a certain
period with interest.”?

Financing is funding carried out by the person or institution given to
the party others to support the planned business.>* In other words, financing
is a form of loan given to the borrower to carry out or increase capital in the
business carried out by the borrower. According to Law No. 10 of 1998
Article 1 Number 12 the define of Sharia Financing “Financing based on
Syariah Principles is the provision of money or equivalent claim to money
based on a Financing agreement between Bank and another party obligating
the party receiving the fund to repay the Financing after a certain period
with fees or profit share.”®

The concept of financing essentially means “trust”, which means

that one party and the other party must trust and be pleased (riga) with each

52 Nurhadi, “Pembiayaan dan Kredit di Lembaga Keuangan”, Jurnal Tabarru’ : Islamic Banking

and Finance, Vol. 1 No. 2 (2018): 23,
https://journal.uir.ac.id/index.php/tabarru/article/download/2804/1552
53 Law No. 10 of 1998 about Amandement of Law No. 7 of 1992 Concerning Banking.

% Rahmat Ilyas, “Konsep Pembiayaan dalam Perbankan Syari’ah”, Jurnal Penelitian VVol. 9 No. 1

(2015): 186, https://journal.iainkudus.ac.id/index.php/jurnalPenelitian/article/view/859/805
%5 Law No. 10 of 1998 about Amandement of Law No. 7 of 1992 Concerning Banking.
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other. Financing institution as sakibul mal put trust in parties who need
financing to run financing funds in accordance with the agreements and

conditions that apply between parties honestly.>®

The Islamic financing have some types, the types of financing

products in Islamic banking are:

a. Sharia Working Capital Financing
Namely the financing provided by the company for finance their
business based on working capital needs sharia principles in one
business cycle.
b. Sharia Investment Financing
Namely the investment of funds with the intention of obtaining
benefits or profits in the future or can be called medium term or long
term financing for purchase of capital goods needed in the business.
c. Sharia Consumptive Financing
Namely financing provided for purposes other than business and
generally personal.
d. Syndicated Financing
Namely financing given to more than one bank financial
institution for one financing object certain. This financing is usually
required by the customer cooperatives because the transaction value is

very large.

% Mariya Ulpah, “Konsep Pembiayaan dalam Perbankan Syariah”, Madani Syari’ah Vol. 3 No.2
(2020): 150, https://stai-binamadani.e-journal.id/Madanisyariah/article/download/208/174
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e. Take Over Financing
Namely financing arising from the take over of non-sharia
transactions that have been carried out by sharia bank at the request of
the customer.
f. Letter of Credit Financing
Namely financing provided in order to facilitate import and

export of consumers transactions.®’

Finance companies based on sharia principles have different
characteristics from finance companies conventional. Financing and
sourcing business activities sharia financing company funding must be
appropriate with Islamic teachings (in compliance with sharia) which are
free from the elements of usury, haram, and gharar. Therefore, Islamic
finance companies must be regulated in clear regulations.® The transactions
of financing in Sharia Finance Institution that using Sharia Principles

divided to 3 types, there are:>°

a. Profit Sharing Principle

1) Mugdarabah

Mudarabah financing is transaction between the owner of the
property (capital) hand over capital to entrepreneurs to trade with capital

and profits are divided between the two based on terms agreed. Thus,

57 Ulpah, Konsep Pembiayaan dalam Perbankan, 152.

%8 Asnaini, Herlina Astati, Lembaga Keuangan Syari’ah Teori dan Praktiknya di Indonesia,
(Yogyakarta: Pustaka Belajar, 2017), 78.

%9 |lyas, Konsep Pembiayaan dalam Perbankan, 190.
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mudarabah is an agreement between two parties (people) bear each
other, one party surrenders his assets to other parties to be traded with
his share has been determined from the profit, such as half or one third

with conditions that have been determined.5°
2) Musyarakah

Musyarakah is a general form of profit-sharing business which
is defined as a contract of cooperation between two parties or more to a
particular undertaking in which each party contributing funds (or
charity) by agreement that the benefits and risks will be shared

accordingly by agreement.5!
3) Muzara‘ah

Muzara ‘ah is a form of muamalah activity in agriculture with
profit sharing system, this contract occurs between the land owner and
the farmers who work the land. Farmers work the land at their own
expense. The harvest obtained from the land will later be divided as

profit-sharing wages.%?

60 Sri Sudiarti, Figh Muamalah Kontemporer, (Medan: FEBI UIN-SU Press, 2018), 158.

61 Sudiarti, Figh Muamalah Kontemporer, 145.

62 Ahmad Farroh Hasan, Figih Muamalah dari Klasik Hingga Kontemporer, (Malang: UIN-Maliki
Press, 2018), 89.
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b. Buying and Selling Principle (bai’)

1) Bai’ al-Murabahah

Muraba/ah is buying and selling of goods at the original price
agreed additional benefits. In technical banking terms sharia,
murabakah is interpreted as an agreed agreement between Islamic
Banks and customers, where the Bank provides financing for the
purchase of raw materials or other working capital required by the
customer, which will be repaid by the customer in the amount of selling
price of the bank (buying price of the bank plus profit margin) at that

time agreed upon between the parties concerned in the contract.®

2) Bai’ al-Mugayyadah

Mudarabah mugayyadah or also called by the term restricted
mugdarabah is the opposite of mudarabah muglagah. The mudarib is
limited by the type of business, time or place of business. There are often
thes restrictions reflects the general tendency of the sahibul mal in enter

the business world.

This type of mudarababh is a special deposit where the owner of
the fund can set certain conditions that must be complied with by the

bank. Characteristics of this type of deposit:

a. The owner of the fund must set certain conditions that must be

met followed by banks.

83 Sudiarti, Figh Muamalah Kontemporer, 100.
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b. The bank is obliged to notify the owner of the funds regarding
ratios and procedures for notification of profits

c. As proof of deposits, banks issue proofs bank special savings are
required to separate funds from another account.

3) Bai’ al-Murlagah

Mudarabah muglagah or muglagah financing is a contract in the
form of cooperation between sahibul mal and mudarib whose scope is
very broad and is not limited by the specifications of the type of
business, time and area business. The application of mugdarabah
muglagah can be in the form of savings. Based on this principle there are

no restrictions for internal banks using the funds raised.
The characteristics of bai” al-mutlagah there are:

a. The bank is obliged to notify the owner of the funds regarding
ratios and procedures for notification of profits and profit sharing
according to the risk that can be arising from the deposit of
funds, which are listed in agad (contract).

b. For mudarabah savings, banks can provide passbook as proof of
deposit, as well as a card ATMs and/or other withdrawal tools to
savers.

c. Mudarabah savings can be taken at any time by savers with

agreed agreements, but not allowed to have a negative balance.®*

64 Zaenal Arifin, Akad Mudharabah, (Indramayu: CV. Adanu Abimata, 2011), 44.
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4) Bai’ al-Salam

Salam contract is a future transaction of goods (subjects) with a
reward at the beginning of the contract, by selling something that is
described its nature. That is, capital is given at the beginning and delays
the goods until a certain deadline. In short, a salam contract is a contract
with an order to the seller for an item by specifying the properties of the
goods ordered with payment at the beginning of the transaction and

delivery of the goods in accordance with the agreed contract.®
5) Bai’ al- Istisna’

This contract have a similiarity with salam contract (buying
goods at a dependent cash), because this contract is a sale and purchase
items that do not exist (ma’'diam) at the time of the contract. In the
contract it is stipulated that the goods ordered are in the responsibility
of the maker (seller). However, the istisna’ contract differs from the
salam contract in terms of payment or delivery of compensation, which
can be submitted at the start of the contract, or when the order is
processed, or when the goods are received. Nor is it required that the

ordered item is one of the items that can be found in the market.%®

8 Wahbah Zuhaili, Figih Islam Wa Adillatuhu, Jilid 5 Trans., (Jakarta: Gema Insani, 2011), 240.
8 Zuhaili, Figih Islam Wa Adillatuhu, 268.
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c. Lease Principle (ijarah)

1) ljarah

The word ijarah comes from the word ajr which means reward.
This word has similarities in the meaning of reward in Arabic, which is
called ajr. In Sharia, The meaning of ijarah is a contract to get benefits
in return for financing an item by renting. If the lease has been made,
then the utilization of something that is rented out is on the musta’jir
(tenant) and for those who rent it out, he has the right have something
given from the tenant, because this contract is included in the contract
exchange.® ljarah is a form of sharia contract in the form of leasing to
take advantage of an item received from another person by paying

according to the agreement agreed between the parties.®

67 Sayyid Sabiqg, Figih Sunnah, Jilid 5, (Jakarta: Cakrawala, 2018), 258.
8 Hasan, Figih Muamalah dari Klasik, 49.
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CHAPTER 11

DISCUSSION AND RESULT OF RESEARCH

A. The Regulation of Tawarruq Contract
The regulation of tawarruq contract in Indonesia and Malaysia have

different legal arrangement, which in Indonesia the regulation that arrange
is Fatwa DSN-MUI No. 82 of 2011 about Commodity Trading based on
Sharia Principle in The Commodity Exchange. While in Malaysia the
regulation that arrange is Policy Document BNM/RH/PD 028-8. The
differences about the regulation of Indonesia and Malaysia will be
classificate with the following classification:
1. Fatwa DSN-MUI No. 82 of 2011 about Commodity Trading based on

Sharia Principle in The Commodity Exchange

a. Dalil Al-qur’an which is used to found the law

1) Q.S al-Maidah: 1
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O you who have believed, fulfill ¢all) contracts. Lawful for you are

the animals of grazing livestock except for that which is recited to
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you (in this Qur’an) - hunting not being permitted while you are in
the state of ihram. Indeed, Allah ordains what He intends.®®

2) Q.Sal-lIsra’:34
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And do not approach the property of an orphan, except in the way
that is best, until he reaches maturity. And fulfill (@&very)
commitment. Indeed, the commitment is ever (that about which one

will be) questioned.”

3) Q.S al-Bagarah: 275
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89 Al-Qur’an Kemenag in Word
70 Al-Qur’an Kemenag in Word
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Those who consume interest cannot stand (on the Day of
Resurrection) except as one stands who is being beaten by Satan into
insanity. That is because they say, “Trade is (just) like interest.” But
Allah has permitted trade and has forbidden interest. So whoever
has received an admonition from his Lord and desists may have what
Is past, and his affair rests with Allah. But whoever returns to
(dealing in interest or usury) - those are the companions of the Fire;
they will abide eternally therein.”®

4) Q.S al-Bagarah: 278

Crde 570U e (G 13539 Al g Il 2 U L

O you who have believed, fear Allah and give up what remains (due

to you) of interest, if you should be believers.”

5) Q.San-Nisa’: 29

522

21 55 e 0556 U1 Y ey oK 180t g Y g 30 @it

> V‘){’ élfzxij\ Z)iiﬁiﬁfvgmu"} s \}tu ’%g:z;ilfg

O you who have believed, do not consume one another's wealth
unjustly but only (in lawful) business by mutual consent. And do not
kill yourselves (or one another). Indeed, Allah is to you ever

Merciful.”

"1 Al-Qur’an Kemenag in Word
2 Al-Qur’an Kemenag in Word
3 Al-Qur’an Kemenag in Word
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6) Q.S al-Bagarah: 283
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And if you are on a journey and cannot find a scribe, then a
security deposit (should be) taken. And if one of you entrusts
another, then let him who is entrusted discharge his trust
(faithfully) and let him fear Allah, his Lord. And do not conceal
testimony, for whoever conceals it - his heart is indeed sinful,
and Allah is Knowing of what you do.™

7) Q.San-Nisa’: 58
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¢ P 51 _ boog 5 ©
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Indeed, Allah commands you to render trusts to whom they are
due and when you judge between people to judge with justice.
Excellent is that which Allah instructs you. Indeed, Allah is ever

Hearing and Seeing.”™

4 Al-Qur’an Kemenag in Word
> Al-Qur’an Kemenag in Word
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b. Hadith which is used to found the law
1) The Hadith of The Prophet Narrated by lbnu Majah from
Ubadah bin Samit, narrated by Ahmad from Ibnu Abbas, and

narrated by Imam Malik from Yahya:
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“Rasulullah s.a.w. stipulates: May not harm/harm other people
and may not (also) repay harm (losses caused by other people)
with harm (actions that harm them).” (Narrated by Ibnu Majah)
2) The Hadith of The Prophet Narrated by Muslim from Abu

Hurairah:

@
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It was narrated from Abi Hurairah ra, he said, “Rasulullah s.a.w
forbade buying and selling hashah and buying and selling that
contain gharar.” (Narrated by Muslim)

3) The Hadith of The Prophet Narrated by Imam al-Bukhari:
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“It was narrated from Ibn Umar r.a that Rasulullah s.a.w. forbid
(to) do najsy (fake offers).” (Narrated by Bukhari).

4) The Hadith of The Prophet Narrated by Ibnu Abbas:
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B YA G e o B 06 0 s 1 Y U
tm 5 S ) et A 5K 1 JE Y s

V-;) Ay JAJ J,>-T gt DL,J f,o\} & J-b Zg)u\ ‘C}:’M ;,)L:Q\
Yy gl

Narrated from Ibn Abbas r.a. said: The Messenger of Allah said:
“Don't block the drivers (carriers of merchandise, pen.) and
don't do bai” hadhir li-bad (city people sell to village people).”
He (the narrator) said: | asked lbn Abbas: What does: “Don't
do bai’ hadhir li-bad?” He replied: City people cannot be
intermediaries (brokers) for village people. (Narrated by
Bukhari).

ey (p) AN ) 15 13 al) canldl dlnedl ccntd) b = (gl s (55
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5) The Hadith of The Prophet Narrated by Tirmidzi from Hakim

bin Hizam:
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It was narrated from Hakim bin Hizam, he said: | met Rasulullah
s.a.w., then said: A man came to me asking me to sell an item
that | did not have, | would buy it for him in the market, then 1
sold it to that person. Rasululla saw. replied: “Do not sell
something that you do not have.” (Narrated by Tirmidzi).

6) The Hadith of The Prophet Narrated by Hakim bin Hizam:

LS gl ngw\ &‘ Al Jodoy § &L 1 )6 ¢\J>u;r§> )] &9
L;S-“c')b\x&wﬂ\b\gs J&}&/}u/\@.‘ﬁék

s 1 U Ogggaj\ Ko © ;,)L:Q\ Codiws 2 Lo 4,0,-_?).’;”'2.%1

B0 Ay (Yo Y casdl 5 il Oyleall 38 1 ja ) o D o) cside ) i (S

54



7)

8)

(VEVYY 1 ool o3y chug ade all Lo 1 e plim ol oS-
81

It was narrated that Hakim bin Hizam said: | said: “O
Messenger of Allah I bought several items: what is lawful and
what is unlawful for me to do?” The Messenger of Allah said:
“If you buy something, don't sell it unless you have received it
(tagabud).” (Narrated by Ahmad)

The Hadith of The Prophet Narrated by Ibnu Majah dari Ibnu

Umar:
kil g e o 0525 06106 522 s o
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It was narrated from Ibn Umar ra, he said, Rasulullah said:
“Give workers wages before their sweat dries.” (Narrated by
Ibnu Majah)

The Hadith of The Prophet Narrated by ‘Abd al-Razag from

Sa‘id:
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“From Abu Sa‘id radhiyallah 'anhu, in fact the Messenger of
Allah said: '"Whoever employs workers, let them know their
wages. ” (Narrated by ‘Abd al-Razaq).

9) Hadith The Hadith of The Prophet Narrated by Abi Sa‘id al-

Khudri and Abi Hurairah
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“From Abu Sa ‘id Al Khudri and Abu Hurairah r.a., Rasulullah
saw. once hired someone to manage the land of Khaibar. Then
the Companion came to Rasulullah saw bring good dates.
Rasulullah saw asked: Are all Khaibar dates like this? That best
friendreplied: No, O Rasulallah saw. We exchange one sha’ of
these good dates with two sha’ dates (ordinary, pen.), and
exchanged two sha’ of these good dates with three sha’ dates
(ordinary, pen.). So Rasulullah saw. said: Do not do that, but
sell dates with dirhams; then with the dirham, you buy good
dates.” (Narrated by Bukhari).
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10) The Hadith of The Prophet Narrated ‘Amr bin ‘Auf al-Muzani:
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Narrated from Amr bin 'Auf al-Muzani, from his father, from his
grandfather, Rasulullah s.a.w. said: “Peace may be made
between Muslims except for peace that forbids what is lawful
justifies what is unlawful; and the Muslims are bound by their
terms except for conditions that forbid what is lawful or allow
what is unlawful.” (Narrated by Tirmidzi)

n

c. The Qowaid al-Figh
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“Basically, everything in muamalah can be done until there is an

argument that forbids it.”
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“All of madharat (harm, loss) should be avoided as far as possible.”
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“All of madharat (harm, loss) must be removed.”
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“The action or policy of the Imam (holder of authority) towards the

people must be mashlahat oriented.”
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“Preventing mafsadah (damage) takes precedence over taking

benefit.”
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“Anything that acts as an intermediary (media) for unlawful acts is

also unlawful.”

d. The opinion of Ulama

1) The opinion of Ibnu Qudamah:
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Ulama have agreed that in general “The people (ulama) have
agreed that wakalah is legally permissible; and because of the
intention (need) people are encouraged to do wakalah. Not everyone
can do what he needs directly. Thus, there is a need for the

wakalah.”

2) The opinion of Ibnu Qudamah:
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“Taukil (wakalah) contracts may be made, either with or without
compensation. This was because the Prophet -peace and prayer of
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Allah be upon him- had delegated to Unais to carry out the
punishment, to Urwah to buy a goat, and to Abu Rafi’ to perform the
marriage gabul, (all) without giving anything in return. The Prophet
once also sent his officials to collect alms (zakat) and he gave them
rewards.”

3) The Opinion of Imam Shaukani:
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“The Hadith of Busr bin Sa'id also shows that people who do

something with the intention of tabarru' may receive rewards.”

4) The opinion of The Kuwait Islamic Figh Encyclopedia

Compilation Team:
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Wakalah with wages (reward) the law is the same as the law of

ijarah. The representative has the right to receive wages by handing
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over the object represented to the representative. If the object can

be handed over, then he is entitled to receive wages.

5) The Opinion of al-Mirdawi:
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Imam al-Mirdawi said: if someone needs money. then he buys goods
that cost 100 at a price of 150, then the law is permissible. This is
the opinion of the Mazhab (Hanbali): and this matter is called

tawarrug.

6) The Opinion of Ibnu al-Humam:
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Ibn al-Humam said: It's like a person who wants to owe money, but
the party asked to give the debt is reluctant to provide a loan (debt),
he instead sells the person the item that costs 10 at a price of 15 in
a respiteful manner. Then that person also bought the item and sold
it in the market at a price of 10 in cash. It is permissible to buy and
sell like that, because tough (payment period) has a price. While
providing loans (debt, gard) is not obligatory, but sunnah.

7) Al-Ma‘ayir Al-Syar‘iyah (2010, h.413)
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Tawarrug is not an investment or financing scheme. Tawarugq is only
permissible because of necessity (there is a need) with conditions
that must be met. Therefore, Islamic financial institutions (LKS) are
not allowed to bargain in meeting their operational liquidity needs,
to replace receiving funds through mudharabah products, wakalah
for investment, mutual fund products, and so on. Tawarug may only
be used to cover liquidity shortages (difficulties), avoid (minimize)
customer losses, and overcome LKS operational difficulties.

e. The previous regulations which is used as determining the fatwa
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1) Substance of Fatwa DSN-MUI No.4/DSN-MUI/IV/2000 about
Murabahah

2) Decision of DSN about Commaodity Murabahah of 2007.

3) Letter from Deputy Governor of Bank Indonesia No.
13/33/DpG/DPbS on April 11, 2011 that containing
recommendation of Working Group.

4) Letter from Director of PT Bursa Berjangka Jakarta (BBJ) No.
L/BBJ/DIR/02-11/100 on February 25, 2011.

5) Workshop Result of DSN-MUI with BBJ; on May 9, 2011.

6) The Opinion and Suggestion Participant of Rapat Pleno DSN-

MUI on Friday, August 5, 2011 AD./Ramadhan 5, 1432 H.

Result of fatwa

Based on Fatwa DSN-MUI No. 82 of 2011 about
Commodity Trading based on Sharia Principle in The Commaodity
Exchange that explains about tawarrug contract in Indonesia, the
legal result of the fatwa is that the implementation of tawarrug
contracts is permitted in Indonesia, but on condition that it fulfills
the provisions contained in this fatwa and is only implemented on
commodity exchanges, where this element of permissibility is
included in The Seconf Article (Legal Provisions) in Fatwa DSN-

MUI No. 82 of 2011 that is “Trading of Commodities on the
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Exchange, both in the form of Trading Physical Handover or in the
form of Follow-up Trading, legally permissible by fulfilling the
provisions stipulated in the fatwa.”%°

g. The terms

Provisions  regarding the  permissibility of the
implementation of the tawarrug contract are regulated starting from
The Third Article to The Eighth Article. in The Third Article it is
explained about the trading conditions, in The Fourth Article it is
explained about the exchange provisions, in The Fifth Article it is
explained about the physical handover trading mechanism, in The
Sixth Article it is explained about the provisions for the follow-up
trading mechanism, in The Seventh Article it is explained about
agents and trading mechanisms that can carry out the tawarruq
contract, and in The Eighth Article it is explained regarding the
closing provisions.

In the closing provisions of Article Eight Number 1, it is
explained about the dispute resolution mechanism if the related
parties are involved in a dispute, the settlement is carried out by
deliberation to reach a consensus. If no agreement is reached, then

the dispute can be resolved through a sharia arbitration body or

% Fatwa DSN-MUI No. 82 of 2011 about Commodity Trading based on Sharia Principle in The
Commodity Exchange, p. 11.
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based on regulations or laws that are in accordance with sharia
principles.®

The article in the fatwa that explains the terms of tawarrug
contract is in the fifth and sixth article, which is as follows!%*:

Fifth: Provisions regarding the Handover Trading Mechanism

Physique

1. Commodity Consumers as buyers place orders to Participants
Commercial and promise (wa 'd) to make a purchase commodity;

2. Commercial Participants buy commodities from a number of
Participants Commodity traders with cash payments (bai’);

3. Commercial Participant receives ownership documents which in
the form of an Surat Penguasaan Atas Komoditi Tersetujui
(SPAKT) issued by the Exchange through the system, as
evidence above purchase of commodities from Commodity
Trade Participants;

4. Commercial Participants sell commodities to consumers
Commodities with murabahah contracts; and followed by
submission of ownership documents;

5. Commodity Consumers pay Commercial Participants deferred

or in installments according to the agreement in the contract

murabahah;

100 Fatwa DSN-MUI No. 82 of 2011 about Commodity Trading based on Sharia Principle in The
Commaodity Exchange, p. 14.
101 Fatwa DSN-MUI No. 82 of 2011 about Commodity Trading based on Sharia Principle in The
Commaodity Exchange, p.12.
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6. Commodity consumers receive the physical commodity from
Commercial Participants.

Sixth: Provisions regarding the Mechanism of Trade with

Follow-Up Sales

1. Commodity consumers as buyers place orders to participants
Commercial and promise (wa 'd) to make a purchase commodity;

2. Commercial Participants buy commodities from a number of
Participants Commaodity traders with cash payments (bai’);

3. Commercial Participant receives ownership documents which in
the form of an Surat Penguasaan Atas Komoditi Tersetujui
(SPAKT) issued by the Exchange through the system, as
evidence above purchase of commodities from Commodity
Trade Participants;

4. Commercial Participants sell commodities to consumers
Commodities with murabahah contracts; and followed by
submission of ownership documents;

5. Commodity Consumers pay Commercial Participants deferred
or in installments according to the agreement in the contract
murabahah;

6. Commodity consumers are guaranteed to receive commodity in
the form of SPAKT from Commercial Participants; so that thus,

gabdh hukmi has occurred,;
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7. Commodity Trading Participants represent to the Exchange for
buying commaodities in cash with a wakalah agreement;

8. Commodity Consumers may sell commodities to Participants
Commodity traders in cash with a bai’ through contract.
Exchange as buyer’s representative (Commodity Traders
Participant);

9. Commodity consumers submit commaodities, with transfer the
guarantee of physical handover (SPKAT) received from the
Commercial Participant as referred to in item 6;

10. Commaodity Consumers receive cash payments from Participants
Commodity Traders;

11. Commodity Settlement between Participants Commaodity traders

are conducted with a mugayadhah contract;

If referring to the definition of tawarruq contract which is a
combination of two or more contracts (hybrid contract) which the
first contract is a murabahah contract and in the second contract the
goods as object in agad are resold to other parties (third parties) with
different price from the first contract, because tawarruq itself means
selling goods at a lower price than the previous price (without
making a profit)!%?, the explanation of the provisions and
mechanisms for continued trading in this fatwa cannot be fully

called a tawarruq contract. Although it has similarities with using

102 Zuhaili, Tawarrug, Its Essence, 2.
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the first contract is a murabahah contract with a deferred payment
system, but the provisions contained in Fatwa No. 82 of 2011 in the
second contract uses a wakalah contract which has no provisions

about selling price to third parties.
h. The implementation

The implementation of tawarruq contracts in Indonesia is

only permitted on Commodity Exchanges.

2. Policy Document BNM/RH/PD 028-8 about Tawarruq
a. Dalil Al-Qur’an which is used to found the law

1) Q.S al-Bagarah: 275
élw cG U }J‘ al-1-

“...But Allah has permitted trade and has forbidden interest...”
b. Hadith which is used to found the law
Based on Policy Document Malaysia about tawarruq there
is no directly of sunnah that explain about tawarrug contract. Their
opinion that legitimacy of tawarrug contract is same with the
general permissibility of sales in Islamic law.%

c. The Qowaid al-Figh®*

AR e s Bl o Bl st G Loy

103 policy Document Tawarrug (BNM/RH/PD 028-8), Appendices, p. 26.
104 Bank Negara Malaysia, Resolusi Syariah dalam Kewangan Islam, (Malaysia: Bank Negara
Malaysia, 2010), 95.
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“Basically, everything in muamalah can be done until there is an
argument that forbids it.”
d. The opinion of Ulama'®
The view of current scholars has required the use of
tawarrug based on the views of the Hanafi, Hanbali and Shafi‘i
schools of thought which requires the use of tawarrug.
e. The previous regulations which is used as determining the fatwa
The requirements in the policy document about tawarruq
are specified pursuant to: 1%
1) sections 29, 57(1), 135(1) and 155 of the Islamic Financial
Services Act 2013 (IFSA); and
2) section 41(1) and constitutes a direction pursuant to section

129(3) of the Development Financial Institutions Act 2002

(DFIA).

The guidance in the policy document is issued pursuant to

section 277 of the IFSA and section 126 of the DFIA.

f. Result of regulation
Contained in Part B Shariah Requirements and Optional
Practices, in item 12. ljab (offer) and gabul (acceptance) and 23.
Completion of tawarrug:

12. ljab (offer) and gabul (acceptance)'®’

105 BNM, Resolusi Syariah dalam Kewangan, 95.
106 policy Document Tawarrug (BNM/RH/PD 028-8), Legal Provision, p. 2.
107 policy Document Tawarrug (BNM/RH/PD 028-8), Legal Provision, p. 6.
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12.1 Each sale and purchase contract in a tawarrug shall be entered
into through an offer and acceptance between the contracting parties.
12.2 The offer and acceptance may be expressed orally, in writing
or by any other methods recognised by Shariah.
12.3 The offer and acceptance referred to in paragraph 12.1 must be
executed in the following sequence:
(@) the seller sells an asset to the purchaser by entering into
a sale and purchase contract; and
(b) subsequently, the purchaser from the first sale and
purchase contract enters into another sale and purchase
contract to sell the same asset to a third party.

23. Completion of tawarrug®

23.1 The sale and purchase contract in the tawarruq is completed
upon fulfilment of the obligations of the contracting parties which

include the following:
(@) full settlement of the selling price;

(b) transfer of the obligation to pay the selling price to a third

party through hiwalah al-dain;

(c) waiving of the right to receive the remaining or

outstanding selling price through a rebate by the seller; or

108 policy Document Tawarrug (BNM/RH/PD 028-8), Legal Provision, p. 13.
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(d) full mugassah (set-off) of debt obligations between the

contracting parties.

23.2 Upon completion of the tawarruq the contracting parties are

free from any contractual obligations.

Tawarrug contracts in Malaysia have been implemented in
the economic life of the community, namely at IFIs and asset traders
or asset exchanges. Policy Documents of Tawarruqg explain the
requirements and pursuants regarding the implementation of the
tawarrug contract in Malaysia. The argument used as the basis for
the permissibility of the tawarrug contract is Q.S al-Bagarah verse
275.

Tawarrug contracts are permitted in Malaysia as long as they
do not contrary with sharia principles, the provisions of which are
also regulated in this regulation, namely in point 15.5 Part B Shariah
Requirements and Optional Practice, that is “The sale and purchase
contract in the tawarruq shall not contain any terms and conditions
that restrict the purchaser from taking delivery of the asset or create
9109

an obligation for the purchaser to sell the underlying asset.

g. The contracts that can be use in hybrid contract with tawarruq

109 policy Document Tawarrug (BNM/RH/PD 028-8), Requirements of the tawarrug, p. 8-9.
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According to the Policy Document, dual-agency may be

implemented in a tawarrug also may be arranged together with some

contracts, which the contract is:

1) Wakalah

2)

Wa’d

3) Assurance

4) Ibra’

The terms

1)

2)

There are four sections described in this arrangement, that is:
Part A Overview
In this section includes an explanation of the introduction,
applicability, legal provision, effective date, interpretation,
related shariah rulings and policy documents, and also policy
document superseded.
Part B Sharia Requirements and Optional Practices
In this section includes an explanation of the definition,
contracting parties, ijab and gabul, asset, price, requirements of
the tawarrug, arrangement of wakalah in tawarrug,
implementastion of dual-agency in tawarrug, arrangement of
wa’d (promise) in tawarrug, arrangement of assurance in
tawarrug, arrangement of ibra’ (rebate) in tawarrug,

arrangement of tawarruq with ta 'widh (compensation) and/or
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gharamah (penalty) in tawarrug, dissolution of sale and
purchase contract tawarrug, and also completion of tawarrug.
3) Part C Operational Requirements
In this section includes an explanation of the Governace and
oversight, structuring, risk management, business and market
concuct, and financial disclosure.
4) Appendices
In this section includes an explanation of the legitimacy of
tawarrug, glossary, and product structures.
i. The implementation
Based on Policy Document of Tawarruq (BNM/RH/PD 028-
8) Institutions that can implement a tawarrug contract in Malaysia
are called IFI (Islamic Financial Institutions) and asset trader or asset
exchange, explained in the regulation in Part A Oveview Point 5.3,
which are included in IFI is:11°
1) A licensed Islamic bank;
2) A licensed takaful operator;
3) A licensed bank and licensed investment bank approved under
section 15(1)(a) of the FSA to carry on Islamic banking business;

and

110 policy Document of Tawarrug (BNM/RH/PD 028-8), Interpretation, p. 3.
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4) A prescribed institution under the DFIA approved under section
33B(1) of the DFIA to carry on Islamic banking business or
Islamic financial business.
B. Analysis of Legal Istinbath Method of Using Tawarrug Contract on
Financing in Sharia Financial Institution of Indonesia and Malaysia
1. The Differences of Using Legal lstinbat Method in Formulating

Arrangements about Tawarrug Contract in Indonesia and Malaysia

In Indonesia the institution that have authority to determine and
issue the fatwa is DSN-MUI (Dewan Syariah Nasional Majelis Ulama
Indonesia) which is to digging the fatwa they must to do legal istinbath

method, that is:*'!

a. Before the determination of the fatwa, a preliminary review of the
opinion of the imams of the sect on the issue to be fatwa is conducted,
accurately including the arguments.

b. Issues that have clear laws (al-ahkam al-gat ‘iyyah) will be conveyed as
they are.

c. In the case of differences of opinion (khilafiyah) among the schools of
thought, the determination of a fatwa is based on the results of efforts to
find common ground between the mazhab opinions using the al-jam ‘u
wa al-taufig method; and if efforts to find common ground are not

successful, the determination of a fatwa is based on the results of tarjih

11 M. Zaidi Abdad, “Signifikansi Fatwa DSN MUI Terhadap Perkembangan
Ekonomi Syariah Di Indonesia”, Jurnal Hukum dan Ekonomi Islam Vol. 18(2) 2019, 439,
http://www.istinbath.or.id/index.php/ijhi/article/view/177
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through the mugaranah al-mazahib method using the principles of usul
figh mugaran.

d. In matters where no legal opinion is found among the mazhab of
thought, the determination of a fatwa is based on the results of the jama ‘i
(collective) ijtihad through the methods bayani ta’lili (giyas, istishani,
ilhaqi), istislahi, and sadd al-dhari ‘ah.

e. Determination of fatwas always pays attention to the public benefit

(masalih ‘ammah) and magasid sharia.

In Indonesian legal provisions, fatwas are not rules that must be
followed and enforced (non-binding). Fatwa itself is included in Islamic
law, and can be taken into consideration in legislation and judges decisions
in court. If referring to the type and hierarchy in Law Number 12 of 2011,
the position of MUI Fatwa is not a type of legislation that has binding legal

force.11?

In Malaysia the institution that have authority to determine and issue
the fatwa is MPS atau MPS-BNM (Majlis Penasihat Syariah Bank Negara
Malaysia) which is to digging the fatwa they must to do legal istinbat
method, based on the reference manual of financial institutions to MPS, the
methods or approaches used by MPS-BNM in determining fatwas or the

resolution is to refer to primary sources and sources second.

112 Ahmad Badrut Tamam, “Kedudukan Fatwa Majelis Ulama Indonesia (MUI)

dan Fatwa Dewan Syariah Nasional (DSN) dalam Sistem Hukum Indonesia”, Al-Musthofa:
Journal Of Sharia Economics, Vol. 4 No. 2 (2021), 177, https://ejournal.iai-
tabah.ac.id/index.php/musthofa/article/download/739/532
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Based on the designation of the Bank Negara Malaysia Act 701 of

2009, in Part VIl Chapter | Shariah Advisory Council;*

56. (1) Where in any proceedings relating to Islamic financial
business before any court or arbitrator any question arises concerning a
Shariah matter, the court or the arbitrator, as the case may be, shall—
(a) take into consideration any published rulings of the Shariah Advisory

Council; or

(b) refer such question to the Shariah Advisory Council for its ruling.
(2) Any request for advice or a ruling of the Shariah Advisory
Council under this Act or any other law shall be submitted to the

secretariat.

According the Bank Negara Malaysia Act 701 of 2009 MPS
decisions are binding in business and Islamic financial, the decisions it’s
applies not only to Islamic financial institutions, but also to courts and
arbitration bodies which need to refer to MPS decisions for any proceedings

relating to Islamic business and finance.'*

The main sources are from Al-Qur’an and Sunnah. Secondary
source is ijtihad which consists of ijma’, giyas, maslahah, istihsan, istishab,

sadd dhari‘ah, ‘urf, sivasah al-syar ‘iyyah, ta’wil, istigra’ and talfig. In its

113 Central Bank of Malaysia Act 2009, 53.

114 Gulbudin Hekmatyar Bin Lukman, “FATWA DSN-MUI DAN MPS BNM TENTANG
MUSYARAKAH (Analisis atas Dalil dan Metode Istinbat al-Hukmi)”, (Undergraduate Thesis,
Universitas Islam Negeri Ar-Raniry Banda Aceh, 2018), 57, https://repository.ar-
raniry.ac.id/id/eprint/3364/1/Gulbuddin%20Hekmatyar%20bin%20Lukman%?20.pdf
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implementation, MPS-BNM also supports the magasid sharia approach and
maintains its purity. This approach is applied in every decision issued by
MPS. These decisions need to go through a process of deliberation an in-
depth, rigorous and systematic consultation process according to the
provisions in the standard procedure of management of Sharia in

Malaysia.*

The law on the permissibility of tawarruq contract has differing
opinions from among the scholars. There are scholars who allow it and there
are also those who forbid it. The classical scholars who allow the
implementation of tawarruq contracts in economic life are Imam Hanafi,
Shafi‘i and Imam Hanbali. In general, the source of law used for the
permissibility of tawarruq contract is the verse of Al-Qur’an Q.S al-Bagarah
verse 275 about pemissibility of bai’ which tawarrug contract includes

buying and selling agreement.

The sources of law that used by DSN-MUI in establishing Fatwa No.
82 of 2011 is al-Qur’an, hadith, qowaid al-figh, and the opinions of the
ulama’ about tawarrugq contract. In the DSN-MUI Fatwa there are
provisions on the permissibility of trading commodities on commodity
exchanges by fulfilling the requirements that have been set, which in the

provisions of these articles there is no indication that explains specifically

115 Qumi Andziri, “Akad Pengalihan Utang Berdasarkan Fatwa Dewan Syariah Nasional (Dsn)

dan Resolusi Majelis Penasihat Syariah (MPS) Malaysia”, (Magister Theses, Universitas Islam
Negeri Syarif Hidayatullah Jakarta, 2018), 59,
https://repository.uinjkt.ac.id/dspace/bitstream/123456789/44008/1/QUMI%20ANDZIRI-FSH.pdf
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about the permissibility of tawarruq contract, but explain hybrid contracts
that using wakalah and murabahah contract in the similiarity payment
method with tawarruq contract (first contract with credit and second
contract with cash). And also there’s no provision that arrange about price,
while in the tawarrug contract must contains selling the object with lower

price than the provious contract (withouth margin) to the third party.

The sources of law that used by BNM-MPS in establishing Policy
Document of Tawarrugq is al-Qur’an, gowaid al-figh, and the opinions of the
ulama’ about tawarrug. In the Policy Document of Tawarruq explained the
definition of tawarruq contract and all of the requirements about tawarrug
contract in Malaysia. Malaysia is one of the countries that legalizes the
tawarrug contract and has implemented it in sharia economic transactions.
The terms in Policy Document Policy Document Tawarrug (BNM/RH/PD
028-8) that explain about the price as indicator of tawarrug is in the
explanation of Resolusi Syariah dalam Kewangan Islam of Bank Negara
Malaysia that is “Islamic financial institutions will bear liability (commodity
cost amount plus profit margin) to be paid to customer at maturity. The
price of commodities purchased from traders metal A and the price sold to
metal dealer B are the same.”*'® From the explanation the price in second
contrct of tawarrug contract must be same with first contract before adding

margin in the first contract.

116 BNM, Resolusi Syariah dalam Kewangan, p. 94.
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In short, tawarruq contracts in Indonesia are not yet permitted and
in Malaysia it’s permitted and there are already regulations that specifically
regulate tawarruq contracts. Tawarrugq contracts is not permitted in
Indonesia is based on the DSN-MUI Fatwa which uses al-Ma’ayir al-
Syar’iyah as a consideration for the formulation of the DSN-MUI 82/DSN
MUI/V111/2011 about Trading of Commodities Based on Sharia Principles
in The Commodity Exchange. The legal istinbat method used by DSN-MUI
in the fatwa is giyas. The forbidden tawarruqg contract its because The
similarity that connects tawarruq and bai’ al-‘inah (as hukm al-asl) lies in
the main motive or what is actually expected is get a debt/loan of money
which is also an ‘illat of the prohibition by using the giyas as legal istinbat

method.*?’

Legal istinbat method in formulating the fatwa from BNM-MPS
about tawarrug is using dalil from Al-Qur’an Surah al-Bagarah Verse 275
about buying and selling is lawful (halal) and usury is forbidden. So,
Malaysia used giyas as the legal istinbar method to tawarruq contract with
giyas, to determine the law of tawarrug contract by giyas the tawarruq
contract into a sale and purchase (bai’) agreement, with the aim of obtaining

cash!® as the “illat.

2. The differences of legal implication

117 Parman Komarudin and Muhammad Syarif Hidayatullah, “Analysis of Qivas Tawarrug
Transactions with Bai' Al-"Inah”, Nukhbatul ‘Ulum : Jurnal Bidang Kajian Islam,

Vol. 7, No. 1 2021, 66, https://doi.org/10.36701/nukhbah.v7i1.317

118 BNM, Resolusi Syariah dalam Kewangan, p. 95.
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In Indonesia tawarruq contract only allowed to implementation in
the stock exchange, its regulated in the DSN-MUI Fatwa No. 82 of 2011
has set quite strict rules regarding trade Commodities Based on Sharia
Principles, this fatwa regulates trade and mechanism of physical delivery
trade with the principle of tawarrug. However, in reality the contract
mechanism applied in the fatwa is not a tawarrug contract, but a murabaha
and wakalah (hybrid contract) and there are no rules governing the price
provisions in the contract where the selling price of the object should be
lower than the previous price or without additional profit. As a result, there
is confusion and uncertainty, whether in fact, tawarruq is prohibited in
Indonesia or only allowed on commodity exchanges. Because the basis used
in legal istinbat is tawarrug, but in the results of the fatwa there is no
explanation regarding the tawarruq contract.

The one of countries that have implemented tawarrug contract is
Malaysia. Tawarruq contracts in Malaysia are carried out in Islamic
banking, cooperatives, and on the Malaysian Stock Exchange (Bursa Suq
Al-Sila). The regulation of tawarruq contract in Malaysia based on Policy
Document of Tawarrug (BNM/RH/PD 028-8) which is the decision of the

Sharia Advisory Council (SAC) issued by bank (BNM).

Table 3.1 Comparison Tawarrug Fatwa of Indonesia and Malaysia

Fatwa DSN-MUI No. Policy Document

No. Review about BNM/RH/PD

82 of 2011

028-8
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Istinbar Method

Qiyas with hukm al-
asl by bai’ al-‘inah,
considered have the
same motive as the

‘ilat.

Qiyas with hukm al-
asl by the buying and

selling (bai’) contract.

Source of Law

1. Al-Qur’an

-Q.S al-Maidah: 1
-Q.S al-Isra’: 34

-Q.S al-Bagarah: 275
-Q.S al-Bagarah: 278
-Q.S an-Nisa: 29

-Q.S al-Bagarah: 283
-Q.S an-Nisa: 58

2. Hadith

-lbnu Majah Hadith
No. 2331

-Imam Muslim Hadith
No. 3783

-lmam Bukhari Hadith
No. 6448

-Imam Bukhari Hadith
No. 2013

-lmam Tirmidzi
Hadith No. 1153
-Imam Ahmad Hadith
No. 14777

-Ibnu Majah Hadith
No. 2434

1. Al-Qur’an

Q.S al-Bagarah: 275
2. Hadith

Malaysia’s opinion
think that is no direct
sunnah of the Prophet
(peace be upon him)
that explain about
tawarrug.

3.The Qowaid al-Figh
4. The Opinions of
Ulama’

5. The Previous

Regulations
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-‘Abd al-Razaq
Hadith No. 9

-Abi Sa’id al-Khudri
Hadith No. 2050
-‘Amr bin Auf Hadith
No. 1272

3. The Qowaid al-
Figh

4. The opinions of
Ulama’

5. The Previous

Regulations

Result

Tawarrug contract in
Indonesia in general
it’s not permitted as
arranged in Fatwa
DSN-MUI No. 82 of
2011. In the fatwa it
can be allowed, if the
hybrid contract is used
murabahah and
wakalah.

Tawarrug contract in
Malaysia it’s
permitted and was
implemented in
Islamic Financial
Institution (IFI)
Malaysia, which is the
terms and requirement
contract is regulated
in Policy Document
BNM/RH/PD 028-8.
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4. Legal Implication

It was implemented
only in Commodity
Exchange, but not as
tawarruq contract.
And it is may not be
implemented in Sharia
Financial Institution
(LKS), except in
darurah condition.
Therefore, it is creates

legal ambiguity.

It was implemented in
IFI (Islamic Financial
Institution), as
implemented in BNM
or Bank Negara
Malaysia, Pawnshop
Cooperatives at
educational
institutions such as
those found at UiTM,
and also at
Commodity Murabaha
on the Exchange
Market in Malaysia:
Bursa Suq Al-Sila.

Indonesia and Malaysia use the Shafi’i school of thought and the same legal

istinbay method in determining the law of tawarruq contracts, namely giyas. The

sources of law that used as the basis for legal istinbat in Fatwa of DSN-MUI is al-

Qur’an, hadith, gowaid al-figh, and the opinions of the scholars. While, the legal

sources used in Malaysia are the al-Qur’an, qowaid al-figh, and the opinions of

ulama mazhab. The differences is that DSN-MUI uses 7 verses of Al-Qur’an, 10

hadiths, 6 gowaid al-figh as the basis for istinbay in the law of tawarruq contracts.

Whereas, the BNM-MPS only uses 1 verse of al-Qur’an and 1 rule of figh as the

basis for the permissibility of a tawarruq contract in Malaysia, it’s same one of the

verses used by the DSN-MUI in determining the law on tawarruq contracts.
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Indonesia and Malaysia use the same istinbar method, but produce different
regulatory decisions, because Malaysia believes that tawarruq contracts are part of
buying and selling activities based on Q.S. Al-Bagarah verse 275 and one of figh
rules. Whereas, Indonesia prohibits using of tawarrug contracts by having a
transaction motive to obtain funds instead of getting the benefits of using goods
which is also the ‘illat of giyas in determining the law (fatwa). Malaysia has also
implemented the tawarrug contract in IFI (Islamic Financial Institution), the
implementation in Malaysian Sharia Banking institutions, namely BNM or Bank
Negara Malaysia, Pawnshop Cooperatives at educational institutions such as those
found at UiTM, and also at Commodity Murabahah on the Exchange Market in

Malaysia: Bursa Suq Al-Sila as the examples.**®
CHAPTER IV

CLOSING

A. Conclusion

The conclusions from the results of the analysis and comparison
of two Indonesian and Malaysian regulations regarding the Tawarruq

contract, namely the DSN-MUI Fatwa NO: 82/VIII/DSN-MUI/2011

118 Dr, Dziauddin, Ph.D., PPT Tawarruqg dalam Ar-Rahnu, UiTM, 2022.
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and the Policy Document of Tawarrug (BNM/RH/PD 028-8) are as

follows:

1. The istinbath method used in determining the law on the tawarruq
contract used in Indonesia by the DSN-MUI is to use nas gat’i and
qgiyas to bai’ al- ‘inah. And it is not permissible to practice it on LKS
in Indonesia, because ‘illat is the same as bai’ al- ‘inah, namely to
obtain financing by getting around prices. The fatwa decision
described in the DSN-MUI Fatwa is not a tawarruq contract
mechanism, but a trading mechanism in the commodity exchange
using murabahah and wakalah contracts. The istinbat method used
by BNM-MPS is to use the verse of Al-Qur’an in determining the
permissibility of tawarrug by legal istinbat method giyas with
generally bai’ contract.

2. The implication that can be concluded is Malaysia more flexible
than Indonesia in determine the fatwa of muamalah.

B. Suggestion

The suggestions that researchers give are based on previous
research carried out, the researcher would like to provide some
suggestions for the formulation of a fatwa, parties of academics, as well

as for further research are as follows:

1. The need for regulations that specifically clearly explains the

decision on the contract law of tawarruq contract, both in

86



terms of definition, legal istinbat, and mechanism of contract
in fatwa. And it is also necessary to review the DSN-MUI
Fatwa No. 82 of 2011 about Commodity Trading based on
Sharia Principle in The Commodity Exchange. So, that there
is no ambiguity in the application of the law on a sharia
product and people know the legality of a product, whether
the product is allowed or prohibited.

For the academics, this study is something that need to be
carried out further research in other related matters,
especially in the regulation of tawarruq contracts in
Indonesia, such as the relevance of the fatwa on
implementation in LKS or non-LKS.

For future researchers to be able to study more deeply
especially in the regulation of tawarruq contracts, so the

researchers can find something that is new to do research.
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ATTACHMENT

The appendix contains the Regulation of tawarruqg Indonesia and Malaysia
that is Fatwa DSN-MUI No. 82 of 2011 about Commaodity Trading based on Sharia
Principle in The Commodity Exchange and Policy Document Tawarruq

(BNM/RH/PD 028-8) as attached on the next sheet.
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