DYNAMICS OF TUNISIAN POLYGAMY LAW
IN GENDER PERSPECTIVE

Thesis

By:
AyyusSahidatulChusnayaini
Student ID Number 10210053

AL-AHWAL AL-SYAKHSHIYYAH DEPARTMENT
SHARIA FACULTY
THE STATE ISLAMIC UNIVERSITY OF
MAULANA MALIK IBRAHIM
MALANG
2014

DYNAMICS OF TUNISIAN POLYGAMY LAW



IN GENDER PERSPECTIVE

Thesis

By:
Ayyus Sahidatul Chusnayaini
Student ID Number 10210053

AL-AHWAL AL-SYAKHSHIYYAH DEPARTMENT
SHARIA FACULTY
THE STATE ISLAMIC UNIVERSITY OF
MAULANA MALIK IBRAHIM
MALANG
2014

i



STATEMENT OF THE AUNTENTICITY

In the name of Allah (swt),

With consciousness and responsibility towards the development of science, the

writer declares that the thesis entitled:

DYNAMICS OF TUNISIAN POLYGAMY LAW
IN GENDER PERSPECTIVE

is truly the writer’s original work. It does not incorporate any material previously
written or published by another person. If it is proven to be another person’s work,
duplication, plagiarism, this thesis and my degree as the result of this action will be

deemed legally invalid.

Malang, 27"of March 2014
The writer,

materai

Ayyus Sahidatul Chusnayaini
Student ID Number 10210053

il



APPROVAL SHEET

After examining and verifying the thesis of Ayyus Sahidatul Chusnayaini, Student
ID Number 10210053, Al-Ahwal Al-Syakhshiyyah Department, Sharia Faculty,

The State Islamic University of Maulana Malik Ibrahim of Malang, entitled:

DYNAMICS OF TUNISIAN POLYGAMY LAW
IN GENDER PERSPECTIVE

The supervisor states that this thesis has met the scientific requirements to be

proposed and to be tested by the Thesis Board of Examiners.

Malang, 27" of March 2014
Acknowledged by Supervisor,
The Head of

Al-Ahwal Al-Syakhshiyyah Department,

Dr. Sudirman, M. A. Dr. Zaenul Mahmudi, MA.
NIP 197708222005011003 NIP 197306031999031001

v



LEGITIMATION SHEET

The Thesis Board of Examiners states that Ayyus Sahidatul Chusnayaini, Student
ID Number 10210053, student of Al-Ahwal Al-Syakhshiyyah Department, Sharia
Faculty The State Islamic University of Maulana Malik Ibrahim of Malang, her

thesis entitled:

DYNAMICS OF TUNISIAN POLYGAMY LAW
IN GENDER PERSPECTIVE

Has certified with grade A (excellent)

The Board of Examiners:

1. Jamilah, M.A. ( )
NIP 197901242009012007 Chairman

2. Dr. Zaenul Mahmudi, M.A. ( )
NIP 197306031999031001 Secretary

3. Dr. Sudirman, M.A. ( )
NIP 197708222005011003 Main Examiner

Malang, 25" of April 2014
Dean,

Dr. H. Roibin, M.H.I.
NIP 196812181999031002



MOTTO

25 ol g ol g 280 Db G 1,806 i bl 2 T 22 O

C. o
G
(\(\\

1k VT 531 a8 286 &< G 5T Samigs s

And if you fear that you will not deal justly with the orphan women, then marry
those that please you of (other) women, two or three or four. But if you fear that
you will not be just, then (marry only) one or those your right hand possesses. That

is more suitable that you may not incline (to injustice)’
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"And you will never be able to be equal (in feeling) between wives, even if you
should strive (to do so). So do not incline completely (toward one) and leave
another hanging. And if you amend (your affairs) and fear Allah - then indeed,
Allah is ever forgiving and Merciful’

"' Q.S an-Nisa’ (4): 3
2 A.S an-Nisa’ (4): 129
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TRANSLITERATION GUIDANCE

A. General
Arabic transliterate into Indonesian writing (Latin), Arabic language support
is not translated into Indonesian.

B. Consonant

\ = not symbolized o= = dl
- =b L = th
& =t L = dh
& = tsa d = ° (apostrophe)
z =] d = gh
¢ =—h = =1t
¢ = kh S =q
2 =d <l =k
A = dz J =1
B =T ¢ - m
J =7z S = n

X



sh ¢ =y

5
Il

Hamzah ( ¢+ ) is often denoted by alif , when located at the beginning of the
word in transliteration following the vowel , not represented , but if it is located in
the middle or end of the word , it is denoted by a comma above ('), turned by a

comma (") for a replacement emblem " ¢ " .

C. Vocal, length and Diphthong

In each Arabic writing in the form of vocal fathah Latin inscription written
with "a" | kasrah with " 1" |, dlommah with " u" , while the length of each reading is

written in the following way :

Vowel (a) leght = a example Ja become gdla
Vowel (i) leght = i example Ja become gila
Vowel (u) leght= 1 example 09 become diina

Especially for reading ya ' nisbat , it should not be replaced with an "i " , but

still written with " iy " in order to describe ya ' nisbat an end . So the diphthong

’ !

sound, wawu and ya ' after fathah are written as " aw " and " ay " . Consider the
following example:

Diphtong (aw) = 3 example Js#  become  gawlun

Diphtong (ay) = ¢ example o become khayrun



D. Ta’marbiithah (3)

Ta' marbuthah (%) transliterated as " t " if it is in the middle of word, but if
ta" marbiithah are located at the end of word, it transliterated as " h " for example
42l Al )Nl become al - risalat li al-mudarrisah , or in the standing among two
word that in the form of mudlaf and mudlaf ilayh, it transliterated as ¢ which is

connected with the next sentence, for example & s 5 become fi rahmatillih.

E. Auxiliary and Lafadh al-Jaldlah

An auxiliary " al " ( J) is written in small letters, unless located in the
beginning of the sentence , while " al " in lafadh jalaldh which is located in the

middle of two word or being or become idhafah, it remove from writing. Consider

the following examples:

1. Al-Imé&m al-Bukhériy said ...

2. Al-Bukhariy in muqaddimah of his book said ...

3. Masyad’ Allah kdnd wa mdlam yasya’ lam yakun...

4. Billah ‘azza wa jalla...

X1
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ABSTRAK

Ayyus Sahidatul Chusnayaini, NIM 10210053, 2014. Dinamika Hukum Poligami
di Negara Tunisia dalam Perspektif Gender. Skripsi Jurusan Al-Ahwal Al-
Syakhsyiyyah, Fakultas Syariah, Universitas Islam Negeri (UIN) Maulana
Malik Ibrahim Malang. Pembimbing: Dr. Zaenul Mahmudi, MA.

Kata Kunci: Dinamika, Gender, Hukum Poligami, Tunisia

Dinamika hukum yang muncul di dunia muslim ditandai dengan
keberanjakan undang-undang modern dari konstruksi kitab figh klasik. Poligami
merupakan sebuah isu lama yang selalu mengundang kontroversi. Salah satu
produk pembaharuan hukum keluarga yang radikal di Tunisia adalah tentang
pelarangan hukum poligami. Negara Islam yang mayoritas bermadzhab Maliki ini
memandang pembaharuan tersebut bertentangan dengan hukum Islam. Namun,
apabila dilihat dari perspektif gender, pembaharuan ini membawa sebuah kemajuan
hukum keluarga yang dapat melindungi hak-hak wanita Tunisia. Dalam penelitian
ini, terdapat rumusan masalah yaitu: 1) Bagaimana dinamika hukum poligami di
Negara Tunisia? 2) Bagaimana pandangan gender terhadap dinamika hukum
poligami di Tunisia?

Adapun metode yang digunakan dalam penelitian ini adalah jenis penelitian
normatif, dengan perolehan data yang bersifat deskriptif kualitatif. Sedangkan
pendekatan yang digunakan adalah kolaborasi dari pendekatan historis, perundang-
undangan dan konseptual. Data yang digunakan dalam penelitian ini adalah data
sekunder yang diperoleh dari informasi yang sudah tertulis dalam bentuk dokumen

Hasil penelitian menunjukkan bahwa 1) dinamika hukum poligami sangat
revolusioner di Tunisia. Beberapa faktor yang mempengaruhi dinamika tersebut,
yaitu faktor pemahaman agama, faktor ideologi sekuler, sosial-budaya, ekonomi,
politik-hukum, dan pendidikan. Dinamika ini dapat dilihat dari 3 periode
perkembangan hukum yaitu: a) Periode sebelum kemerdekaan, poligami
diperbolehkan dengan syarat adil dan batas maksimal 4 orang istri. b) Periode
setelah kemerdekaan, poligami dilarang melalui pasal 18 Code of Personal Status
1957. Pelanggaran terhadap ketentuan ini mendapat hukuman penjara 1 tahun
dan/denda 240.000 malim. Dasar larangan yang digunakan pemerintah Tunisia
adalah bahwa poligami sebagimana perbudakan, ideal a/-Qur’an tentang
perkawinan adalah monogami dan rujukan ayat poligami dari pandangan ulama’
modern Mohammad Abduh. c) Sedangkan pada periode revolusi (sekarang)
terdapat wacana isu pelegalan larangan hukum poligami di Tunisia. 2) Dalam
perspektif gender, dinamika hukum poligami yang terjadi pada periode setelah
kemerdekaan menunjukkan langkah maju Negara Tunisia dalam usaha melindungi
hak-hak kaum wanita dengan melakukan interpretasi ulang terhadap konteks sosial
dari ayat-ayat poligami dengan menyatakan bahwa hukum poligami dilarang di
Tunisia.
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ABSTRACT

Ayyus Sahidatul Chusnayaini, Student ID Number 10210053, 2014. Dynamics of
Tunisian Polygamy Law in Gender Perspective. Thesis. Al-Ahwal Al-
Syakhshiyyah Department, Syariah Faculty, The State Islamic University of
Maulana Malik Ibrahim of Malang. Supervisor: Dr. Zaenul Mahmudi, MA.

Key words: Dynamics, Gender, Polygamy Law, Tunisia

Legal dynamics arise in the Muslim world is marked by the construction of
classical figh into modern laws. Polygamy is an old issue that always invites
controversy. One of radical product on family law reform in Tunisia is about the
prohibition of polygamy law. The Islamic country with Maliki scholar as majority
of the adherent perceive that the reform contradict to Islamic law. However, when it
is perceived by gender perspective, this reform brings the progression of family law
that can protect the rights of Tunisian women. In this research, there are two
formulations of the problem, they are: 1) What is the dynamics of polygamy law in
Tunisia? 2) How can gender perspective perceive the dynamics of Tunisian
polygamy law in gender perspective?

The method used in this study is the type of normative research, with
descriptive-qualitative method for gaining of the data. The approach that is used in
this research is a collaboration of historical, statute and conceptual approaches. The
data used in this study is secondary data obtained from the information that have
been written in the form of documents.

The results of research are 1) the dynamics of polygamy law is a revolution
in Tunisia. There are several factors that influence the dynamics: understanding of
religion; secular ideology; socio-cultural; economic; legal-political; and education.
This dynamics can be seen from the third period of legal development, namely: a)
the period of pre-independence, polygamy is allowed by condition, a fairness and
maximum limit of 4 wives. b) The period after independence, polygamy is
prohibited by Article 18 of the Personal Status Code of 1957. Trespassing this
provision will punished by one year imprisonment sentence and / or fine about
240,000 malim. The Basic prohibition which used by Tunisian government is the
thought that polygamy is as bad as slavery, because the ideal of Kalam Qur'an
about marriage is monogamous, and as well as the modern thought of Mohammad
Abduh about the verse of polygamy that become Tunisian government reference. c)
Whereas, in the period of the revolution (nowadays) there are some issue about the
discourse of law legalizing on banning polygamy law in Tunisia. 2) In a gender
perspective, the dynamics of polygamy law that occurred in the period after
independence indicates a progression of the effort from Tunisian State to protect
the rights of women by undertaking the re-interpretation on social context of some
verse of polygamy by arguing that the polygamy law is prohibited in Tunisia.

XV



W\u”d.e

& Dl il B aSeldl 2014 (10210053 (el sasls enf
Rt s Y1 d a2l ST (s 24 ¢ (gender) el Btas (B g U9
) 350 S i3 El L YL ¢ eenl] UL BN s S Sl Y] dnald
5 (Dlrgl) sus ((gender) k) ASaly )

ddl) pSHT o gl (3 Slrdl e Wl Js @ Las ) sl Al
A Bead s Olgil) saw L2 al) AV 3 T gnadd A ) ey IR
PP ('J,; Ogilall 3459 P s i gl rlﬁ:—’}!\ g B e L Jad) ) LSl e géj\
Y (3 ASOUL Osnden Oseded) Lgadans Aol ads L aseddl sV Al (3 Slorg)
ol il B b e Sy bl dng, il Gl 4l slldall jsea sl e T,
a3 deisd) 3TN By o OF S @) 5,03 056 a5 g Ldsilis ((gender)
9 s Wod 3 Olrgd) suw o Ayl Sl s (I:gmj Ol in Sla Esdl
(gender) &) dki (3 g des 3 Ol s e 4353 Sl (S (2

o S8 ) medly Lglall o) a el Vs (3 dedn ) L
UL o Eodl s (3 dedszell UL (conceptual) gonlilly 35ildlly U0 gl
C U 3w Oleslall e Lde Jsdl & F) agldl

Gl i) b Slrgll suw e wpld) Al Of (1 o eod) Rl
ol ogd Jre eyl ode e S5 gl belsall e el L L 395 (3 (revolutionary)
S5 O Sy ialadly dslindly 25Lassyly 250adly dslazs V) Ailadall 2o sgn b1 Lelsally
ol (DNl 8 5 (1 ray 0P el e Sl SN e 2Salu) el
;:JL>-L.5\ LReY) (6'7; L@.:ﬁ cJ)LE:MY\ ReY S}u (s.) cC’.JL>-j) 4 .,\_4} Jlaw .bjf;u Q\)-j)b.kx}
e ot SH U Asl (1957 ple gasadt Js=Y1als 3 18 sl @ o8 LS
Gl BagSH (3 pasnnd) WYY L e 2406000 a5 2 13l el 3 i)
0T Lo lag 3l domgn 2ol ) e OTAN OF 5 colawzaV) p Slmgl suas OF 9o
ieab 3 Al Sl (V) 2yl 35 @ Ly (7 - Sbrgd) 50w BT s @ "oe a2

ode d(gender) bl il e W (25 3 Eegl) s g e 09U G

Xvi



B il e Bsla o BN Ay 358 3 by &) Olmgloan e A8l AL
ST o sla ¥l Sladl il S5l sl (3 sTN Bai> Rt ddgd) el seem

byl saad e e udsT (3 OBl @k Bl sda

Xvii





